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PRE PA G E. 



^^ Y only intention, at firft, in collecting 
JL V A and compofing the following work was 
for my own private initru6lion and ufe ; for in 
the year 1743, having been appointed attorney 
fdrth^ Kings rents in the Ekcbequer^ as I was in 
the cowfe of fix or feven years more to others of 
ihofe offices which I ilill hold in the feveral legal 
departments of f he revenue *, I very foon per- 
ceived that the dn6 and proper execution of them 
required ah accurate knowledge of feveral matters 
of which Itheh was totally ignorant, and with 
whidh but very few were acquainted ; as the a6ti 
bi fiftlement and explanation on the rebellion in 



• And have been lately appointed Solicitor to the commiffioners 
of the revenue. 
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this kingdom in 1641, and the proceedings 
thereon ; the truflee aB and the feveral after 
aQ;s on the fubfequent rebellion in i688, and 
the proceedings alfo thereon ; feveral branches of 
the revenue of this kingdom, with the inftitutioD 
and conflitution thereof, and the changes therein; 
as alfo qf the feveral offlSices wliere tb< fevsrat 
records and archieves relating thereto were to be 
found. 

And being extremely uncafy in this f!ate of 
igniof abce o£ thA feifieral Miofiile^' in whkh it 
va» fit I fhQuJxi he kaofwing, I imm(bEi;i;ateIy fee 
dboot ejcamiiiuiQg tS^xh^ l^k$ 9a4 rQ«Q(da« in ^ 
£&vecal pilhlic crises .q£ (he kiA^QSk ^ iipwa^^^ 
of QM iittidred y«ftf& W«rQ^ nM^^h. we^ kk ai^or 
kft eooverfaot with tbeEitch^ufC! and R«v«iiu9^ 
of Ireliand ;. and £bme of th« gentlisin(!9 w-ho^ ha4 
been foe a confidqraUci: time dj^puties if% th« iaid 
offices, havings not ^y f)^y .^.omi^nniiQated to^ 
me every intelligence I cequ«i^ oif them,: btit 
alfo furnifliedi me with, copies Qf all fych €xtra<^?, 
cuQUtcs, ^:c. as. they hf4 th^;u5ifejye5 taJtePr oj? 
werf in theif ppfMiou, reUting to the nwtter? 
which they found I was colleding. What with 
thefjb, and the innumerable copies and extra^s 
which I had mylelf taken, together with the 

many 
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-m^ny fpecial caifes which happened in the ixftxt 
of Exch^fier here, reiattng to my Several de- 
partments in the fevenue^ in the Icmg cburle f>f 
three and thirty years experience, and which I 
likewife Jtad frbtn ttmetd time colle^bd ; as alio 
man^ ipecial c&ies fitmi £ngU{h authorities ; the 
whole was sit length fweUed tx> no lefs ^ h«Uc 
in the manufcript^. than four very large folio 
-vblumes *» 

But as isTeral ardiiows matters, aiot only in the 

cxMmnon law^ hxu dUb of the oonftitution, (as I 

may Sky) of thit Id^gdom^ far ahove kny readings 

-and knowledge^ were tiii|»erfed through the whole, 

■MS I h&d coUe^d tbem from v&rio«9 tredtifes 4>a 

* Ithii 6nt)iltlry btDu^ to my ttccKtiSAbQ 4eEd ^refbrMe td6 \o 
t\ft inibKc, cf «Hiich I mjrietf had. koo^^edgi : Dudl«y Loftus, 
fcfqi who had exercifed TomQ hteh offices in this kingdom for many 
years during the reign oiflting ftatleS fil, atidthft ftiCcdflSvc Kings, 
Cbatks Ildj an^ James IM^ a ^gbifttemftii of gt«at a^h'ties end 
karaio^ having ihade coUefUons of feveral important matters 
relative to the afdrefaid ails pffetilement and explanation^ as alio tp 
the rebellion liithe year 1688, in fcvetal minufcript volumes, Oiey 
fell iiflb tb6 tnnds of nny mother, wh^ w0fs A^dMoendaiit from him, 
^nd (he having married a gentlemap in the army^ and they not ' 
knovving the value of them, the whofe, except one v*lum^ was 
tifi^ as wafh: paper upon all occafions in the houfe \ hoMf^ter^ in 
this one only volume which happened to efcape, there were a few 
curious matters relative to the aforefaid a£ls offettlemetU and expla- 
nation^ which are inferted in the following work. 

A 2 thefe 



Digitized by 



Ggogle 



iv P R .E F A G E. 

ihcfe fubgedts, it never was my intention to pre- 
fiime to commit them-to-the view of the public, 
until feveral gentlemen^ not only of eminence, 
but of high flation in the kw, having at different 
• times, within the period of time I have mentioned, 
hot. only in part pierufed them,! huk got fievecal 
extracts from them^ prefled me to tio ibw 

. • . ...... 

This, at my time of life, but chiefly for the- 
other reaibns I have mentioned, I could not 
• think of my felf to attempt, but thereupon imme- 
diately offered to let; the public have the.wo^ 
if any gentleman of the bar, of fufficient aibikty, 
would give his time and labour to it^e'examinsB- 
tion of fo voluminous ia. colle<^ion, and.the in^ 
numerable authorities from which a confiderable- 
part of it had been cplleiSked, and in reducing: 
the huge and indigefted mafs to fuch a degisee of 
method and order as might render it fit for th^ 
eye of the publick ;. and accordingly for that pur- 
pofe, I depofited the four manufcript volumes at 
the book flail in the hall of the four courts^ 
where they pemaiaed for about nine months fos 
the infpedion of all fuch gentlemen of the pro-* 
fefiion^ and others, as weiie inclined to perufe 
them. I 

In 
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. lafometime after, counfellor Charles O'Neill,. 
wboTe learning, knowledge, and abilities, in his 
profeOion are Ox univerfally known, that to ex- 
patiate on them herfi would be entirely needlefs, 
(after o0ers had been made by others who were 
ijpeedily deterred from the attempt by the labour 
and diiEculty which it was: conceived would 
attend i^ of his own accord, moft kindly under- 
took to fit the work for the prels; and although 
it has greatly interfered with the buflnefs which' 
his merit has (b juftly procured him, and of courie 
his emoluments and profits thereby, yet he hath 
ftill perfeveted ;, wherefore,, whatever approbation 
this production (of which there never has been^ 
any thing of the fort before in this kingdom, tO' 
which.it is peculiar) may meet with, to him, in 
a. very great degree, the honour is due. l did 
think it would have made two folio volumes in: 
print, but abundance. has been omitted which he,. 
fi:om his very far fiiperior knowledge and judg- 
ment, conceived had not fiifHcient authority to > 
liipport it.- 

■> ' I ■ 
At the lame time Imuilobferve to my readers, 
that had I met with the famf indulgence from 
fome few other peribps in . office, ta whom, at 

the. 
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the time I have mentioned, I applied for inflruc- 
tion and materials, as I dtd from t^olt hy whom 
I had beeii favoured as aforefaki, the work might 
liave been advantaged ; but I not only met with 
refulals, but a furprizing ignorance, ttot only of 
the bufinefles of their offices, but even of records 
being in their poffeffion, which I knew to be 
there, and which from ray enquiries they after- 
wards found to be fo. One would not let tne 
take extra^s without the order of government ; 
Another conceived it would be difdofing the 
arcana or iecrets of office, and this even in mat- 
ters which it would be a public advantage, as 
well that every man fhould be acquainted with, 
as to inform the officers themfelves, and their 
fucceflbrs. It is otherwife in England : and that 
tthe matters or bu(ine& of any public office (fave 
thb(e immediately connfe6led with the ft^te, 
where (ecrecy may be abfoliltely neceflary) fhould 
l>e concealed from the publick, feeitis nearly a 
paradox. 

Wherefore, I cannot help lamenting here, as 
I have often done before, that there are not more 
public officers in this kingdom who are kfs at- 
tentive to the emoluments than to the knowledge 
of the . bufinefs of their offices ; and that fkill, 

abilities, 
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afiftEtteS), aod tft)« m^rity bath at tim^ been fa 
KttJe conil(j«red to promotioils to o^es^ and: 
lihat tBe oSk^ had b^n ^y^r iought out for the 
ina% ajad not the^ man ibf- the oS^9* But of - 
t(hi& I am fulli)r convinced,, that had the contrary 
Iteen the praSios in the iievenue^ and that the 
fitveral ®iKcer& empjo^^ therein, efpectally in the 
•xciie^ had! been rai&d from one department to 
another, for their approved good' condu£t only,, 
there would have been an exertion in all, not 
only in- the doing^ of' their dirty, but to excel ; 
and the iencieafed piodmce of the ieveral revenues 
of the kingdom. wouMt at this day haye been fuch,. 
$hat not one half of. the additional duties- which> 
are- now in being, might at this day have been< 
wanteds. But where the falaries of offices are but 
ftnall^ (the moil of them being the fame as they 
were when* one pound fterling of money would i 
fOfchaSe as^much of the prctviiions of life as three 
will now,) and that ignorance,- indolence, or de- 
merit, fhould'b© preferred, to and have the fuper- 
kitenctency of knowledge, (which comes not by 
infpiration) integrity^ and a£kivity, than which,, 
in the commcnr t];an£a6tions of life, there is not 
any tbtfig more: mortifying, if the poordifpirited, 
injured' officer fhould in ftich cafe continue to be 
Moneft) and merely execute his office, is it not 

as> 
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as much as may in reaibn be expected of him ? 
I have often heard Sir Richard Cox, that very 
able revenue officer, who died a commiffioner, 
fay, that more than one third of the revenue of 
excife of this kingdom was not then collected, 
which might have been coUe<Sted, and that much 
was owing to this grievance, which for many 
years before the time he mentioned this, had 
been the common pra6tice in the revenue. 

If ever there was a likelihood of a thorough 
reformation in this way, I think I may with con- 
fidence fay, it 4S in the prefent adminiflratioh of 
this kingdom; where the moft intelligent, worthy, 
generous, and accomplifKcd nobleman, . who ,pre- 
iides in it, hath hitherto been (it is well known) 
as induflrious to make himfelf acquainted with 
the conftitution and buiinefs of the kingdom, as 
he is to feek for, and reward the defcrving ; . and 
if not impeded by fome of thofc illufive fpirits, 
(who, in this, as it is in another kingdom, under 
the alluring fliew of patriotifm, or from a litth 
itch for popularity, a vice the inftant it is fought, 
and is below the noble mind, are. its greatefl 
enemies) would contribute cheerfully to make it 
%eeelily a very flourifliing one. 

The 
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The produce of the cafual revenue alfo, might 
Beyond all doubt be improved feveral thoufands 
a year, and the execution of the public juftice 
of the kingdom (the far more material confide- 
ration) at the fame time forwarded greatly. This 
revenue arifes chiefly from forfeited recognizances 
acknowledged for the appearance and profecution 
of perfons guilty of breaches of the peace in 
outrages and violences of every kind; as alio of 
Hnes and amerciaments, rmpofed by the feveral 
courts of juftice in the kingdom, on their officers 
and others for negle£t or breach of duty in the 
execution of juftice, and for other ofiences.. 

Which recognizances, fines, f^c. being^eftreated 
twice a year into the Exchequer, are ifliied thence 
twice alfb in the year, in the three feveral pro- 
cefles, commonly called the procels oi green wax\ 
the firft, according to magna chart a^ againft 
goods only ; the fecond againft body, goods, and 
, lands; and third againft them, alfo, and againft 
heirs, executors, and adminiftrators, (a full ac- 
count of which is in this work) and directed and 
fent to the feveral flierifFs of the kingdom, in 
order to levy the feveral fums therein, for which 
they are to account in the Exchequer, after they 
are out of office, at certain times pnefcribed by 
IsiW for the purpofe. 

Vol. I. B Now, 
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Now, were the attention paid to this very tm** 
portant department of the police of the kingdom, 
which, to promote its execution, ought to be 
paid to it, by thofe who are concerned in the 
fcveral ftages thereof, befides increafing the ca- 
fiial revenue very coniideraWy, it would be a 
principal means of promoting that due;, that ab- 
folutely neceflary obedience to the laws, which is 
fo much wanting in this kingdom, and of courfe 
contribute greatly to the prevention of the many 
riots and violences of every kind, for which it is at 
prefent noted above all the other nations in 
Europe; not one in twenty 6( which would 
happen, were it not for the ignorance of fome, 
the negle£t or mi^ndutSt of others., and, I much 
fear, the corruption of fevcral among thofe who 
are employed in the condu<^ of this budnefs, as 
I think I can prove to an ab^Iute demonftration. 

For the purpofe, the evil originates often, 
indeed too often, with the juftice of the peace ; 
who, being informed, either upon the Examina' 
tion of the perfon injured, or the Information of 
fome other, of fome outrage committed againil 
the peace of Ibciety, perhaps negledls to take 
down the place of abo(k, occupation, or other 
addition, of the Informant oi Examinant^ by which 

they 
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rfiey may be afterwards found j either in the 
examination^ information, ox recognizances, to 
appear, and^ profecute ; and if the offender happen 
to be brought before him, and that fureties are 
6aken for his appearance, not only the fame ne- 
glect or omi/Hbn is committed, but perfons taken 
as fuch fureties, who are neither of credit, fub- 
ftance, or known reiidence, how flagrant or out< 
rageous foever. the offence may have been. 

TheUj let the jiiftlces of the peace be ever fb 
careful in theie matters, and of tranfa6ling them - 
properly,, and that Tuch additions of occupation,, 
place of abode, ^c. to afcertain the perfons,, 
(hall have been infer ted in their recognizances,, 
y<et, when theie recognizances, either at the af- 
^es, 01 at the quarter feflions, are on default of 
appearance orprofecution, ordered to be eAreated, 
the feveral clerks of the Crown and peace of the 
kingdom (who are very material ofHcers in this 
(I muft again repeat it) moil important buiineis,, 
and have it much in their power to promote or 
diefeat it, negle<St or omit to infert thofe additions 
in the cflreats which are to be returned into the 
Exdiequer, notwithftanding the rule of the court: 
of the 2 2d of June, 177a, for the purpoie. So- 
Ukcwife. the fame negle<Sts or omiiHons are com- 

B z- mitted* 
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mltted by thefe officers, where fines are impofed 
on tranfgreflbrs and defaulters, not only at the 
affizes and feflions, but alfo in fuperior courts of 
record, commiffions of oyer and terminer, &*€. 
Nor is this all ; many of thefe fines and for- 
feited recognizances, from favour, afFe£lion, party, 
partiality, or other improper confideration, are 
cither not entered in the books of thefe officers, 
or, if entered, not extradled therefrom, or in- 
ferted in their eftreats; and often thefe eftreats 
are never returned. 

• But when thefe eftreats have been returned to 
the court of Exchequer, they are iflued in pro- 
cefs to the feveral fficriffs of the kingdom, (as is 
before mentioned) to whom they are to be de- 
livered by the purfuivant of the court, after he 
has received them from the feveral other officers 
thereof, whofe bufinefs it is to deliver them to 
him, and for all which tranfa<9:Ions certain ftated 
times are appointed by rules of the court, that 
the fheriflf may have fufficient opportunity, before 
the returns in the procefs expire, for the execu- 
tion thereof, which has often happened otherwife, 
tlirough the negled or default, or other mif- 
behaviour, of the purliiivant. 

Now, 
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.; Now^ hy the flat. 12 Geo. I. c, 4. fh^rifFs 
ihall have an allowance upon thefe accbunts of 
1 2d. out of every 2bs. for every fum not exceed- 
ing I col. and 6d. for every 20s. over and above 
the firft lool. of all money (except poft fines) 
which they fhall levy on the aforefaid procefs of 
the pipe or green wax procefs ; but this allow- 
ance is fo greatly inadequate to the trouble and 
expencc which mii ft of courfe attend the collec- 
tion of fuch a number of fums from fuch a num- 
ber of pcrfons, many of them wretchedly poor, 
and dilperfed through the whole county, that 
the high fheriff leaves the whole tranfading of 
this bufinefs to his fub-flierifF, who generally . 
delivers the procefs to the fherifF's bailiffs to be 
executed, who are ufually of the loWeft of the 
people, and are not fworn to the execution 
thereof; fb that, perhaps, out of one thoufand 
perfpns which may be in one of thefe procefles, 
it frequently happens that a flieriff, on his appo- 
fal in the Exchequer, may not account for ten 
of the fums therein, (except cuftodiam reiits and 
port fines, in which cafes only the court will not 
receive fuch a return, as the lands charged there- 
with cannot but be known, and the fums of 
courfe be levied therefrom) but on the contrary, 

pofitively 
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pofitively fwear, on the return of the bailifTs to 
them, that perhaps 950 perfbns of the one 
thouiand have not either bodies^ goods^ oc lands^ 
in his county, although fuch perfons muft, in 
the cafe of recognizances, have appeared before 
the magiftrates who took the fame ; as alia 
(frequently) in the cafe of fines in the cowts^ 
where they were, impofed ; by which whole ieries 
of roifcondu6t, this mod important and very ex- 
penflve procsfs of juilke is rendered almoJft totally 
fruitleis, and his Majefty*s calual revenue is con* 
ilderably injured^ to the real lofs of the pul^c 

^ffidnrij^es quermoni^ 
Se mnfupplicia culpa reciStur ? 
^id leges fine fnorihusy 
Vana froficiuntf 

HoR. lib, 3. Od. 24. 

But wherefore do vie thus complain^ 
Ifjuftice wears her awful fword in vain P 
And what are laws unlefs obeyed 
Bjf the fame moral virtues they were made? 

Francis. 

^t now the queftion may reafbnably be, 
what are^the remedies for all thefe inconveniencies 
and mifchieJs } 

In 
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In the firA place tiien, it is propofed, that by 
a lanr to be made for tbe purpofe, no perfon 
fhall herea^er be appointed a juftice of the peace 
in Any cotHit^ of tlie kingdom, who hath not an 
eftate of inheritance, or other freehold, or profit 
i>ent on letffehold interefls, in the fame county, 
of at leaft 300!. a year, except any nmnber not 
k qualii^d, not ^x-cee^ing four at a time, for 
the county of Dublin, to be approved of and 
aj^pointed aGOocding to the ppeient method for 
that puFpofe, and i^at they only be appointed 
1^9 ace aioft noted for tl»eir abilities, wriidom, 
find integfi^. As to their qualifications, iee 
* Ed. Ifl. ftat a. c. i6. Eng. 34 Ed. IH. <% ** 
Eng. 13 Ric. IT. ftat. i. c. 7. Eng. i, Hen. V. 
ftat. a. c. I. Eng. and 48 Hen. VI. c. it. Eng. 
none of which ^avc been Repealed) and are of 
force in Ireland. 

9 

And as by ieveral ^lutes^ al(b, many offences 
flfe appointed to be tried by the juftices of the 
peace of the ieversfl counties of the kingdom, at 
their quarterly feilions, as if the fame were regu- 
larly and properly held, foppoie a l^w (hould be 
made for the more regular and efle^ual holding 
of thefe l^iSons, ^ai for puiiiihing by fine, or 

removal, 
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removal, fuch ofthefaid juftlces as fhould abfent 
themfelves therefrotn, without fdffipent excitfe ; 
as this would be a certain means Qfriddjng the 
juftices of afHzc and goal-delivery of a confi;- 
derable part of th^t trouble which they hayej jii 
the trials of inferior, petty ofienc^s, the up-; 
doubted duty of the juftices of the peace, but 
which at prefent is almoft totally iand fhamefully 
negle<^ed by them, and enable, the judges of 
affize the more effe^uaJIy^ to, tranfadl the more 
material. bufmefs of thQ couatsyj,: as it; woijld at 
the fame time prevent that much, ^o be lamented 
lof§ jof time, of the labourers Q.C.thf ^pufttiy, wrho 
arie too much difpofed ta jbe '^want^l^y idle^ .ia 
attending .the afSzes feveral days, at the ttiate^iial 
feafons in the year of ploughing, forwing, and 
reaping,., befides the coft and expenccs they are 
at, mo|l heavy to thena* As to the; povvcrs of 
the peace juftices, fee the beforermentioi^ flat. 
34 Ed. III. c. I. Eng. 36 Ed. III. c. 12. Eng. 
2 Hen. V. ftat. 1. c. 4. Eng. and 4 Hen. 7. c. 12. 
Eng. none alfo of which have ; beea repeal^d^ 
and are likewife. all of force if^ Ireland.- 

• . . . • - ' ' . ' , , 

To reduce, . then, all thefe ftatutes, into one 
fufEcient and efFe<5lual a<a, for the regulation of 
thi^moft important piHee, >nd .to Jj>>jpowe^ t^e 

juftices 
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jufticfs of thd peace aUb^ at their c^itefly feiHoftS^ 
to tiy and fin^UyrdeteraiiineeUcleQadi^^or anions 
wbfttev&r^ not exceeding 40s. value ; ai>d for that 
purpoie^ and for the accomqfiod^tioQ askd eafe of 
tbemjEol^fDS^ 2md the Other inbabit4bnt$ of. tho 
CQwntj^ to .^Id. each, quarterlj ^s^&oia at a ^^ 
vwi tawn'tn,th*^4QUftty^ abdfouf of the pruici- 
pal ones to be lived, for that pwpofe; and to 
h»fre the %ne feea upoo »ll, fu^h 4i6tion$ as arQ 
now paid in fuits in civil bills ; I am convio(C<^ 
I may venture to pronounce with certainty, that 
aitfw a veiy fow yeaf*' perdeVeraace in thefe mat- 
ters, a» alCo m a caMtioijis t^tkidg and due aiod 
fjMthfol fflturaingof recqgnttiwicj^s^flCth&n whkh 
thece is not aiiy part of th€thi^«€)i$;more iiis^t«tial) 
together with< th^ necefiary afiSftawoeof a- pro- 
pedy sfpointed and welll reguUti^ office of 
fhcr iff and its. under o6)^«fS) ficiQhan appelUtion 
as a: White boy, %r Qakboj^^^ol 1^ Beir^ of 
Stiael^ would rM be hwwjiof ii* ft Qwn,tyin:th€ 
kingdom ; and that good order, peace,- iodu^y, 
and profperity, would bc^ eftablifhed On a fure 
and permanent; fou4dJi,C^9> m all. Jti, Engf^iM* 
although thh odiqe is oOtatlet^d'tAo^ executed 
JB it was.formerly, a«d a? it ought to bie, y^t it is 
far better there than it is here. That juftiees of 
the peace may (as well as iheriffs, clerks of the 
Vol. L C Crown 
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Crown and pca<ie, and otliers) be puniflicd for 
their neglefb or mifcondtt<St in this bufindfs, hy 
fines impofcd on them by the court of Exche^ 
quer, there have been inftancesj or the chancellor 
may fuperfede the commidlon and- rqmave the 
perifensfo charged from the ofike, upon the mat- 
ter being {HTOperly laid before him by th^ Baron& 
of the Exchequer ; but it is far better to prevent 
a miichief than to have occafion to puniih the 
of]^nder. . . 

The officer next in order, to> be confidered, 
and a very principal one in the cotuiu^ of thi^ 
bibfineis, is the £keri^ of the county t he 'm (as 
has b(5en juft mentioned^ the cplle<ftor-'of this 
branch, as he formerly was of all others of his 
MajeftyV revenue^ and as fuch is entrufted with 
the execution of the green wax procefs; and on 
his fidelity and diligence themn depends ia a 
great meafure the advantage which is to arile 
thereli-om to the publick, in the prefervatiori and 
lecurity of the peace and happinefs of fociety,^ 
and the improvement of this branch of the King's 
revenue, which for the benefit of the publick, 
is applied in aid of other revewuefr ta defray its 

expences* , 

Wherefore, 
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Wherefore, it is to be wiflied that none but 
the principal gfcntlemen of the firft reputation 
and credit, with fufHcient eftate, (at the leaft 
500I. a year) in the feveral counties in the king- 
dom, were to be appointed to this office of dig^ 
uity, itrufl, and authority; upon the due and 
proper execution of which, the property, the life, 
and the liberty of every individual, and the peace 
and fafety of the whole, abxindantly depend, and 
for the defence of all which it was j^yondiall 
doubt originally inHttdted, as may appear by the 
many excellent laws which have heretofore from 
time to time been made for the appointment, 
qualifications, and powers of this great officer ; 
fuch as Attic, fuper chart. i8 Ed. I. c. 8 & 13. 
Eng. 9 Ed. II. ft. 2. Eng. 2 Ed. III. c. 4. Eng. 
4 Ed. III. c. 9. Eng. 5 Ed. III. c. 4. Eng. 14 Ed. 
III. c. 17. Eng. and 12 Ric. II. c. 2. But the 
high importance of this office will beft appeaj 
from a relation of fome,of the eflential buiineiles 
with the execution of which this officer is cn- 
trufted, for the advantage of the community. 

Does he not, th6n, return the juries who are, 
to try our lives, our properties, our liberties? 
And if in this he is corrupt, would not this main 

C a pillar 
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pillar of our freedom, this mofl valuable blelSng,. 
(which of all the people ofik the globe they of our 
glorious conftitution only «njoy) be as tho* we had 
it not? Is it not by this officer that our laws are to 
be finally executed ? And if in this he is corrupt, 
(which from men of fcanty circumftances, or fraall 
reputation, there is but too mudi rea^ to Sstis 
might be the cafe) would our laws be then any 
other than a mere dead letter, to the utter dfe^ 
flru6^ion of credit and commerce? But ahove ally 
is the high truft which is repofed ki hiok on ^Xcc" 
tions of members for the kgiflatuce ; on hb coit- 
idu<St in which, oar glorious conftkutioti chief!)t 
^lepends *. . . 

. At the feme time I na«ft oWerve^ tliat if aujr 
proceedings have hsppened in the afppoititment 



^ To Aioh a pitch is die nbufe of this very eilential office at 
prefent arrived, that it is twenty to bne if si writ be executed in 
any of the diftant coianties of the kingdom ; or if it be that the 
plaintiff is not by the iniquity of an under-lheraff kept ffom the 
benefit of it until he is more wearied in feeking it from this Tub- 
ordinate minffter of juftice thin -he was from hts original debtor, to 
the almoft entire deftruftion of credit ; which verifies what has 
been faidof our cpnftitucion^ ** that we of all civilized nations have 
^ the beft framed, but worft executed laws." Nor is the Crown's 
revenue, fuch part as the Aertffi coHeft, as afbrefaid, mote^af9y 
got out of their bands, .. 

to 
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to this office, in- the leafl degree inconfiftent with 
'the afbiefaid feyend flatutes, or with the ftri£tell 
adherence to tiie eAablifhed princi{^es of our 
cofxAitudon therein, it mnfl in this cafe have 
ariiea: (as it is weii known it did on the Excife 
law,) irom an abfelute neceiHtj,. BSid from this 
ttnaccoa^itabie miftake, that the intereft of the 
€!rown and that of the people can, in the true 
end real ienle of the matter, in om* oonfUtutiod^ 
poiHb^ be inoonfiftent; from which it has often 
Been as difficult to get iheri£& to Teturn jury- 
fioen where the Crown has been corKemed againfl 
fte.fubje^ who w«re not biaf&din favour of the 
ktter, as it was alio to get jurymen who were 
BDtfo bkilled> where fheriHs were really impartial ;. 
wheiiefoi«,,the-compl&ints of grievances, which, it 
ii alkgi^^ have arifen to 4he publick upon thefe 
oocafions, are in the general bellowed out by 
tbqk^ w^, Coo oi^eii, fiomtheir own improper 
proceedings, have been the caufe of any altera- 
tiouj or change, which may have been in the 
pooceedittgs in either of the two departments 
I have mentioned *. 

But; 



• Tbe method which has been for itiany years of 'appointing- 
flieriffs is thus : The ja<Jges of .affnj^ on their fiimmer circuits, 
require the flierif& inofl^e riti the fevferaV cotmtiesih the Idngdom, . 
e^k of them, to return them the names of three perfons in each. 
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Bat to Tcturn, if {herifFs upon the erecution 
x>£ this proceft, inftead of i zd, which is all they 
are now allowed on their accounts, as aforefaid, 
out of every 2gs. for every fum not exceeding 
lool. were to be allowed 5£. and inflead of 6d, 
for every aos. over and above the firft lool. to 
be allowed 2S. 6d, for all money, (except poft 
fines and cuftodiam rents, in which lafl cafes to 
be allowed 6d, in the pound only) it has been 
conceived, it would Ipeedily have that moft (alu- 
tary and much to be wifhed-for confequence^ of 
greatly fecuring and preferving the fafety and 
^ peace of fbciety, as tiie perlbns fined or mulled 
in this process could not then afford to! tamper 
with the under officers employed by the (herifis 
in the execution thereof; which p/oqefs in many 
parts, of the kingdom are, £oi ,tbe reafons I have 
herein mentioned, abiblutely held in contempt; 



county proper to fucceed them, winch they accordingly do ; and 
At the meeting of the judges in the chancellor's chamber on the 
morrow of ^11 Souls in the following MUbaebms term, the lord chanr ' 
cellar calls on them for their returns^ which, when received, he 
delivers to the lord lieutenant, who appoints one for each county 
out of each return. But note, the judges have a power before they 
make their returns to alter, the perfons, or any of them, in their 
^ifcretion. All which is a good deal agreeabje to the aforefaid 
&it. I a Ric. II. c. a. But fee BUck,ft. vol. L ^^g, (^c. 
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^ that oiiac laws are quite uielefi, mere hruta' 
fulmina et vamty befides the lofe pf federal thou- 
fands a year to the cafual revenue ; for even after 
t^e allowance of this large poundiage to flieriffs, 
the encreafe^ to this revenue would be confiderable 
from the coffedtion'of inimmerabie fums trhich in 
afi likelihood^ for the reafdns before mentioned, 
might never have happened. What induced the 
lords to reje<9t the bill for this purpofe^ the lalfe 
feflion,; aftier it had been approved of in' all the 
other ftages through which it had palled, is hard 
to conceive, unle^ it was occafioned' by a few 
miftakes that were in it, which had been intro- 
duced in fbme alterations which had been made 
in the- original draft, which was prepared by- me. 

At the fame tiine, the judges, who have the: 
difcretionary power of impofing fines for offences; 
unaffeeredper par^9^ are ever to bear it in mind,, 
that in an BritiiH conilitution, an abfolute necef^ 
fTty only can warrant it; and that of whatever 
benefit the ufe of it may be to the publick, in^ 
the ways^ I have mentioned, yet, that its ahuje 
might caufe us to wifh it had never exided. To> 
confider ilfo, that no plea can be to the Eftreat^ 
of a fine which is not firft laid before the court of' 
Exchequer for their permifEon* The recogni— 

zanccsi 
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nances ftand upon a difibrent; footing, they arc 
acknowledged by the parties thereto. 

BeildeSy as to this office *t>f fiierifF, this moft 
important as labocio^s office, Ioj: the lervice ot 
the pubUdc^ it is a matter well kiu^n, thgt 
what from theexpenqe which iherifis arc at in 
the paffing of their patents, the heavy charges 
on them in ieveral oi* the offices of the Exchequer 
on paffing; their accoisnt^ hiit ahqveall on re- 
diitcuig: o/lbes,; which have been jmpofed on. 
them by thelcomt^ Sox the negletSs^ de^ults, or 
other miMiSfvmiv, or miicoodn^^ of the under 
officcfs, which they muft of neceffity employ, 
and du^)? in this biAJine^ of the green wax 
procefs, they are, in the general, confiderable 
lolors by the office;^ and that not only they them- 
fekcs, but their families after them, have often 
been t&Molved in the moft diflreffiog dtffisi»lties. . 

EvcB the irbdu%^nce t^y receive in the length 
Qf time which is allowed them by the court to 
acetmftty to^pay their to^Sy and /a cJsar tbetr ac^ 
ajunts^ (the three flages through which they are 
to pafs in order to be discharged and obtain a 
quietus,} being at.leaft double what it was 
foriaerly, «5 wiU appear by the books in the 

treafurer's 
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ti;earurer*sremembraDcer*$ office, (which alteration, 
and the miilake on which it is founded, is fully 
iet forth in the following work) wherebj, before 
the {herifl^ are compelled to account, their fub> 
iheriffs and their fureties may be rotten in their 
graves. 

- It has been the opinion of feveral of the firfl 
in knowledge in this braiich of the revenue, that 
<the.pre(ent courfe of the procefs of green wax 
might be abundantly abridged ; or that one well- 
ordered writ might do inflead of the three which 
now ifliie, whereby a prodigious expence would 
be faved to the Crown, as alfo very great labour 
and lofs to the iheri^ of the kingdom, and 
much benefit gained to the publick: whereas, 
by the prefent courfe, the Bipe^ or iecond procefs, 
without any colour of realoo, and - againfl a 
(landing rule of the court, (a 3 Nov. 1685) ^<> 
the contrary, ifliies twice; and then the Tr^^^/"" 
rers remembrancer*^ frocefiy with the Prerogative 
writy alio called the long.writy annexed thereto, 
which, although it be againft every thing, body, 
goods, lands, heirs, executors, and adminiilra- 
tors, and an Inquiry to he held thereon^ yet is 
rather lefs effedive than any of the others ; nor 
is it to be wondered at, from the mamtcr in 
Vol. L D • which 
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which it is executed, which is thusj fhe fiib* 
flicrifF in fome little tb^n or vilkgc in the Cwitity^ 
perhaps in a cabin on the road, wher^ twelve of 
the loweft of the people, hia bailiffs and others 
his creatures, are th^juiy, anii a general ibqui^ 
fition returned of neither body, goods, Idikis^ 
heirs, executors, or adminiflrators in the whole 
x:ounty, as to every petlbn cotitained in the pro- 
cefs, although by a ftanding rlile ot the court 
(i+th May, <7 17,) thes inquky oa this Wfit it i^ 
be held in eve^y barony m tihe county; ftt that 
in a courfe of thirty years, for which pieriod I 
have been Solicitor for th0 cafual revemie^ 1 have 
hot feen as many fuiiis brought in thede^r; 'and 
the fame bugatory proce^itigs have been of late 
upon the Pipe prOcefs. 'But at all theie matters 
may be the better judged of from the whole of 
the proceedings, which are in the following'wbrkf 
with my occasional obfervations thereon, IfbaU 
lefer my readers thereto. 

Others have thought, that it might anfwer the 
purpofed enids much better, if the prefent mode 
of colle^ing the cadial revenue was to be changed, 
as that of the other revenues hath been, by trans- 
ferring it to the fevcral collectors of Excile in the 
(eveml diftri^s in the^ kingdom inflead of the 

' fheriffs, 
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iherifFsy with good allowance on colledion, but 
not by Maj^y ; and efpecially as the books of the 
hearth-money colledors would be of fingular ufe 
therein, by which the places of refidence of the 
inhabitants of every county, who pay hearth- 
money, might eafily be known : befides, copies 
of the fummoniller's procefs are fent out twice in 
every year, to wit, in Hilary and Trinity vaca- 
tions, by the Solicitor for the cafual revenue * 
to the feveral coUetSlors of the kingdom, to en- 
quire of the feveral perfons therein, and of their 
perfonal efie<S):s, and to make return thereof to 
him, or to the commiiHoners of the revenue, 
that he may theie&om be enabled to chec^ue the 
feveral fheriffs,on their accounts upon this pro- 
cefs; fo that they have already a coniiderabk 
part o^ the trouble whkh diey -would have, were 

* Hq is by this office fvperti^^^ent of «v«fy ^thef perloo 
concerned m tfie bufinefs of this brancH of : the revenue ; 
^nd (houM therefore \irith khe jgreateft attention and dtlrgenbe 
imrftR 'the luflruaiom ha xcceinM. with bis caateaiSiaTK This 
Office, it is to be obferved, w»5 foripcrly held with that of the 
Clerk of the Informations in Dtd>lin pdrt, unqer the iame commiflion, 
which was worded as if the bufitieflc* of %oth • were conneAed; 
whereas, no two in the revenue are mpre fofeigq to ^aoh other } and 
they were alfo held by perfons ignorant of the law, whereas attor- 
nies only are the perfons proper' to cohdoft them, as the aforefaid 
JttfiruiliOHs for both, (which are blended, bat may be eafily fisporated, 
aod annexed fo to the Qonutiiffioir for eaiob,) will fully evim^e. 
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they to be tlie colledtqrs of this branch of the 
revenue. It is a matter very worthy of confide- 
ration, and would require the matured. That 
it would deprive feveral officers of the Exchequer 
of large fees and profits, which they make by 
this branch of the revenue, and by the accounts 
of fheriffs, is moft certain ; but this is a matter, 
which, if put in competition with the advantage 
of the publick, is fcarcely worth a thought, as 
they may be recompenfed by the publick, and 
efpecially as by the prelent mode of proceeding, 
a large expencc is incurred with but little profit 
to the publick, whereas the advantages to it 
would be exceeding great were this bufinefs pro- 
perly conducted. 

The dcrks of the Grown and peace, as welt as 
the juftices of the peace o£ the kingdom, have it 
equally in their power to promote, as to poftpone, 
or defeat the execution of its publick juftice, as 
alfb to improve, or reduce the income of the cafual 
revenue. For inftance, if juftices of .the peace 
would be carefiil in not fufiering any perfbn to 
become fureties for the appearance of perfons 
charged with oflfences, but fuch as are of fbme 
degree of credit and fubftance, and known Fefi- 
dence; if they would infert in the recognizances 
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which they take, the placets of abode and ocoi- 
pattons of fuch^ as it will appear by the follow- 
ing work they are hound to do, or may be fined, 
nay, removed.; if the clerks of the Crown and. 
peace alio would be as careful to do the like ia 
their Eflreats, which they return to the Exche- 
quer, and as puiidual ia the returning thereof as 
they are alfo bound, under the like penalties, ta 
do; if on all fines hereafter to be impofed ia 
any of his Majelly's courts of record in Dublin^ 
©r eliewhcre, coouniffions of oyer and terminer^ 
as alfo at the afiizes t>r iefikm% aiki other courts, 
where fines or amerciaments are ufually laid o£ 
impofed, the ieveral clerks of the Crown and 
peace, or other proper officer, would immedi- 
ately enter' down the additions aad places of 
abode of the periba or perfbns fo fined, (all 
which requifitcs the faid ievcral- officers alio, by 
the rules of the court, as will, appear, by this 
work, are bound to perform) and that the j udges 
of affize would themfelves compare the Eflreats 
with their own private court-books, which they 
fiiould ever keep as a check upon thofe of the 
clerks of the Crown, and in which they fhould 
be moft careful to enter every forfeiture and every 
She they impofe, in order to prevent the grofleft 
offeaders (from aay intereH. or improper influence, 
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as has been oftai the caf^) from eicapiag the 
punlfhment they juftiy defer vc; and to fee that 
true and faithful returns are made thereof^ or ellc 
this mofl important and expen£ve proce(s muil 
become a perfed nullity. 

Then, the offices of derk of the Crown and, 
peace are ufually in te fame grant, through the 
whole kingdom, fo that the deputation of the 
latter is as ufually purchafed or firmed ; the pro- 
bable cohfcquehtigi evihof which are fo glaring, 
it were needlefs to fuggeft them ; wherefore, i^ 
has been conceived^ it would be better (os tha 
publick if the offices were to be feparated. . 

' But there is and^ther matter wWch? aj^ is moft 
worthy of atitentibn. ; In England* by , feveral 
ftatwtcs there, 37 Hen. VIII. c. i. 3^4 E^. VI. 
c. I. attd 1 Will.& Ma; ftat i. c ^i, the i^ufiaeU^ 
rotttknttk there have a poWaw of appointing clerks 
of the peace^ yet notwithftaodiog that thel^ 
offices, in this kingdom, arc by ^he King's grants, 
and that there ia noiuch ilati^ here, yet feveral 
-lords lieutkiant of counties (aa they ar? here cal.- 
led) have takta oit them to appoiht to thjs office 
of clerk of the peace, which is pot only moil in- 
jurious to the legal patentee, (who is generally 
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the purchafer thereof) but alfb of much mifchief 

Then- agait^, jhere are feveral corporate cities 
9li4 towns {& ^h kingdom to who4 corporations, 
Ml the &i^$fi rf^foi^, and amerciaments) for all 
crinvesand tr^f^s within fuch cities and their 
precin^ .and all recognizances, penalties, and 
io^fsituvesi of all the citi^^ns and inhabitants 
th^ein, are^suUed; who therefore have con- 
ftivedtt^at t^e clerks of the Grown and peace, of 
thek juri{di6tions, are exempted from returning 
the eftre^ts thereof to the court of Exchequer,, 
^9<|i ordersr 9^ tjh^ court jhave been inconfiderately 
^l belieye) 'tpnceived to ' that purpofe. But the 
bettdi: opibidns feein to be, that thefe fines, ^c, 
ought to be eftreated for the feke of publick juf-- 
tic«y as al^ of>t^ party on. whom they were im->- 
pofed,, who if hp conceives they were illegally or 
impfopei'ly imppied, may, on application to the 
court, be adijiitted to plead to the eftreat thereof, 
or they may be reduced, if foundation for favour 
fhould appear to the; court, and partial proceed^ 
ings preyented,, wherie thefe indulgent grants are 
givqn.. 
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And furely al(b, never did a fairer opportunity 
ofFer than in the prefent adminiftration, to pe- 
tition for fome law to reflrain the daily pra£tifed 
abu(es and coniequential grievous mifehiefs wtich 
attend the obtaining cuftodiams upon outlawries in 
civil aSions between party and party \ which ai*e 
injuring every day more and more the common 
fecurities of the kingdom, and deflroying its 
credit ; and all this mod abfurdly under the fic- 
tion of the prerogative of the Crown, which is 
no more really concerned therein (as I have before 
mentioned in the preface to my .treatife on the 
Pleas-fldc of the Exchequer, to which my readers 
are referred) than is the prerogative of a Nabob of 
India ; yet, were it fb, it was even faid by King 
Charles I. (who fell a facrifice to his' zeal for 
what he thought the prerogatives of the Crown, 
and the rage of fanaticks) in his anfwer to the 
petition of rights, in the third year of his reign ; 
** That his prerogative was to defend the rights 
" and liberties of the fubjedt, as were the rights 
^* of the fubje<Sl to flrengthcn his prerogative." 
Will anyperfbn, then, be hardy enough, to fay, 
that this prerogative fhould ever be in fidion 
ufed to injure thofe rights? And would not 
fuch a proceeding be rather an injury than an 
advantage to the prerogative ? And is it not an 
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offence to our virtuous, pious Sovereign, whofe 
benign heart, I am convinced, it would grieve^ 
were he to be apprized of the unfit ufe which 
is fo frequently made of his royal preroga- 
tive. But as I have in my laid former preface 
endeavoured to fet forth the whole of the very 
improper, nay, unjuft proceedings on this pro- 
ccfs, I (hall only fum up here the many grievances 
which are the fure attendants thereon; nor fhould 
I have repeated any of them, but that they more 
properly belong to the following work, as alfo 
the more ftrongly to inculcate them on the minds 
of thofc who may procijr^ the r^drefs. 

This proctfs, theii, which: is «gainft body, 
goods, and larnis, (ahd by which the unfortu- 
nate perfon againft whom it iilues is proclaimed 
a cont^mnor of the laws, a rebel, and a fugitive, 
although not ferved with any procefs, fummons, 
or previous notice thereof whatever, and is vifible 
every day) may be iflued for the fmalleft fums, 
for an uncertain, nay, for a fi^itious fum, (as is 
often the cafe) for neither bond)' judgment, note, 
affidavit, or other voucher is produced, or even 
required, as it is in every other cafe, as a foun- 
dation for this violent proceeding; and yet it 
fhall have preference to, and take place of every 
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other procefs in the law, even in cafes where 
the moft folid fecurity has been given. 

The dowered and the jointured widow, the 
purchafer, the judgment creditor, the mortgagee, 
unlefs he be in the adlual receipt of the rents *, 
and the every other real, fair incumbrancer, are 
often without the leaft notice (for almoft the 
whole proceedings are, as I have fet forth in my 
faid preface, as clandeiline as they are injurious) 
ftript of their fecurities, put to great, to grievous 
trouble, and to moft unjuftifiable expence, the 
coft having been often many times more than 
even the fictitious fum ; the he/ore miferable te- 
nants of the eftate eternally harrafled, until driven 
to emigrate. The landlord, fhould it be a deri- 
vative intereft which is attached on this procefs^ 
rendered incapable of bringing an Ejedment for 
non-payment of rent without the perroiffion of 
the Exchequer, on a motion to be made by his 
counfel ; (which permidion even cannot be applied 
for, without the confent of the Attorney general, 
as guardian of his Majefty's prerogatives, to be 

♦ But quaere, If the mortgagee be not in the adual pofleflion^ 
cMi default of payment of the money on the day appointed by the 
deed, and if the mortgagor be not thereby abfolutely tenant to the 
mortgagee for the lands* 
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previoufl/ had for the purpofe) whereas, this 
unfortunate landlord may have no more to fay to 
the debt or demand than an inhabitant of Siberia^ 
and muft be a diviner to know th^ names of the 
many creditors of his tenant who have cuftodiams 
againd him, as otherwile the fearch* for them 
may be endlefs, befides the heavy expence at- 
tending this motion, (for which fee my faid pre- 
face, and the chapter on Cuftodiams in the fol- 
lowing work) and all this under the aforefaid 
fiction of the Crown's prerogative being con- 
cerned therein. 

Then, this fame moft unlucky outlawed per- 
(bn (who perhaps on a fair trial might not owe 
t-he plaintiff a fhilling) is thereby put out of the 
protection of the law, fo that he is incapable of 
luing for his rights, or bringing any adion for 
redrefs of injuries, and all his goods and chattels, 
without any committed offence, forfeited to the 
King; he is incapable of being either a grand or 
a petty juryman ; and fome have thought (which 
I leave to the learned) of voting on an eledlion, 
or filling any office in the ftate, whilft this (per- 
haps moft unjuft) outlawry is fubliftihg againft 
him. 
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And then, upon this proceedings the creditor 
takes all, and by Elegit but a moiety ; by this, he 
gtts 2iii a£Fual poffeffion^ on the fame fiction that 
the King is concerned; by Elegit^ in the general^ 
but a legal poflefHon. Suppofc then, that this 
procefs fliould never be permitted to iflue but 
upon a pofitive affidavit of at leaft twenty pounds 
being juftly and fairly due by the defendant to 
the plaintiff; that no priority fhould be given 
to the execution thereon, fcut as it is now by 
law between Elegit ^nd. Elegit y and (as I have 
before mentioned) that jE/<f^/Vj on judgments (hould 
reach the whole eflate, as is the cale on thefe 
Cuftodiams, and on jftatutes of the ftaple ; and 
that the fair creditor fliould get an ailual poflef- 
fion thereon, without the trouble, loft of time, 
and expence of an Eje<^cnt to get a fecond poi^ 
feflion of the fame thing; or provide (as in other 
cafes) that all the aforefaid flrongly Jnterefted 
perfons fhould have reil and fuffictcnt notice of 
the oppreflive and diflreffing proceedings on this 
procefs ; would it not be better for all the perfons 
I have mentioned as interefted, which may in- 
clude the whole nation, except the Attorn res and 
Officers of the courts who ilfiie, and the flicriffs 
and fub-fheriffs who execute them. It has been 
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&idy that the judgment creditor may prevent his 
being injured' by this prpcefs, by extending 
immediately on an Elegit ; but every man who 
knows any thing of thefe matters, muft know 
that this would as efFe£tually deftroy this common 
fccurity of the kingdom, as- this procefs is efFed- 
ing it everyday. 

Attempts have been made, and fome of them 
of my promotion, to relieve us from the dreadful 
ahufis which attend the proceedings on this pro- 
cefs:; but, alas! the private intereft of a few in- 
dividual prevented it, as hath been too frequently 
the cafe in this unfortunate kingdom ; yet,, old' 
as I am, I will not yet delpair of feeing it ac- 
compliflied; if not, I have this comfort, that t 
have done ray part to the beft of my abilities,, 
and' without any private gain or felli£h view. 
"The paucity of cafes in the books (I mean the 
Englifli publications, for there are none here); 
will evince how very fparingly the procefs of out- 
lawry have been ever ufed in England ;. and in 
one of them, 12 Mod. 413, there is a cafe, where 
a perfonhaving outlawed another in a civil a£tion, 
whom be knew was viiible^ and might be eafily 
ferved with procefs, was ordered to reverfe the 
outlawry at his own charges. And fome years ago,, 
having written. to an officer of the Exchequer in • 
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England, niy acquaintance, for the proceedings 
upon Cujiodiams^ and InjunBions upon Tuch Out- 
lawries, in civil a<Elions between, party and party,- 
he fen t me the rules of the revenue fide of the 
court of Exchequer there, (which are yet in my 
pofleflion) and among them, there is but one 
in any fort relating thereto, which is of the i3th 
of May, 1 6 ''9, and is, " That where any out- 
" lawry (hall be iranfcribed into the court, and 
" procefs made out thereon, and afterwards (uch ' 
" outlawry (hall be reverfed, before any judgment 
" ftiall be entered for removing the hands of the 
" Crown, and the party outlawed reftored to his 
"pofleflion, the profecutor of fuch outlawry fhall 
** be paid fuch cofts as fhall be taxed by their 
" Majefties Remembrancer, or his deputy, for the 
" proceedings in the faid court." And at the 
fame time informed me, that he had been feveral 
years an Attorney of the court, and had never 
been concerned in any fuch proceeding. And in 
% Atkins, 408, it is mentioned, as if it were a 
fpecies of proceeding peculiar to this kingdom. 
In truth, it is a proceeding the alufe of 
which is almoft equal to the <le(lroying of 
the credit of a country, and is a dilgrace to 
the juftice thereof. 
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There is yet another obje<St worthy of attention, 
and that is the prefent ftate of the malt liquors of 
this kingdom, that indifpenfible neceflary of life;^ 
a matter worthy of moft ferious confideration and 
attention, not only with regard to the great lofs 
which the kingdom fuftains by the prodigious 
fum which the vail importation of this commo- 
dity takes from it yearly, and the great diminur- 
tion of his Majefty's revenue of Inland Excile;; 
but chiefly to the health and morals of the lower 
fort of people, which are almoft deftroyed by the 
fubftitution and too general eonfumption of fpi- 
rltuous liquors ; there being hardly a village, nay, 
even a large town or city, in the kingdom^ where 
a dropof Irifli^ Ale or ftrongbeer is to be had. which, 
the pooreft wretch can with fafety admit into his 
fiomach;, nothing but Englifii Porter, which they 
of clrcumftances only canpurchafe ; and even this, 
from the flbwnefs of its vent, and the adultera- 
tion, it fuffers^ is often hardly drinkable, to the 
extreme great prejudice af thofe two important 
obje(Sts,^ tillage and manufactures. 

In order the more fliUy to invefligate this moft 
interefting matter, it will be neceflary to take an. 
account,^ which may be eafily obtained, of the. 
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quantity of Englifli ftrong Beer and Ale imported 
at prefent into this kingdom; of the dilty of 
cuftom and excife, and other charges here thereon; 
the Inland Excife upon the Irifh malt liquors ; 
the expences of this manufacture ; the difference 
in thofe expences between the tirbe the duties 
were impofed thereon and now, and the prices 
at which the Englifli and Irifti malt liquors are in 
the general fold at in both kingdoms; in which, 
'We are alfb to take into conilderation, the great 
advantages which the Englifli brewers have over 
thofe of this kingdom, from the prodigious bounty 
upon exportation ; in the meafure of their gallon, 
dnd in the hops to the brewers there and here, 
not only in price, but in the quality, as they 
have the firft choice, ^c. 

When all this fliall be done, I am inclined to 
think that, on a hxr comparative view, it will 
appear that until the brewers here have fome fur- 
ther encouragement for brewing better liquor 
than they have at prefent, we may de(pair of ever 
having it ; as fome proof whereof, it muft be within 
the memory of many, when good vyholfome ale 
was fold in this city for two pence and excellent 
for two pence half-penny a quart ; fo that it was 
ufual for mechanicks, and others o£ higher rank, 
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to Ipend an evening over a cup of it ; and there 
were feveral Brewers then extremely wealthy ; 
whereas, now it is much otherwife, though there 
is not near the number in the trade that were then. 

But now, as to the benefit which may arife to 
the revenue of this kingdom from the encourage- 
ment and improvement of the Brewing trade of 
it : The ftrong Beer aftd Ale imported here from 
England laft year, amounted to near 54,000 
barrels, of which thofe of ftrong Beer, called 
Porter, were not lefs than 53,000, for the im- 
portation has been encreafing every year for fome 
years pafl. For thcfc 54,000 barrels about 
^56,700, Irifh money, has been fent from this 
kingdom, at 21s. Englifh, a barrel, which id 
what the importing Irifh iheichant only pays for 
it, though fold for perhaps 50s* for confumption 
in England, as he has the benefit of the draw- 
back or bounty in England, upon exportatibn 
from thence ; fo that what with jCg^ooo being 
the freight thereof, at 20s. a tun, as alfo the 
coft of infurance, and o'ther charges, as for butts, 
hogfheads, barrels, ^c. not a lefs fum than 
^^70,006 is fent from this unfortunate kingdom, 
and muft increafe if not prevented by brewing 
better liquor here. 
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The duties of Excife and Cuftom, then, upoa 
the quantity fo imported, according to the pre- 
fent method of rating it on the contents of the 
Englifli barrel, which being fome fmall matter 
imder is. 8d. a barrel, amounts to very near, 
but not quite, jf 4,500 per annum ; (which im- 
ported Beer is not liable to any Inland Excife) 
whereas, the duty upon the like quantity manu- 
fa<Stured here, which, from the late alteration 
made in the meafurement of the gallon, relped- 
ing the additional duties, and the lofs of Excife 
thereby, is at the rate of 4s. and fome fmall 
ira^ion of a halfpenny, per barrel, would 
amount to upwards of jCio,8co; fp that in this 
cafe, the increafe to the revenue of the kingdom 
would be jT^yZOOy which would increafe with 
the confumption ;; beildes the increafe in the re- 
venue (and ho incondderable fum) by the duty 
on the additional quantity of hops ufed in fuch 
brewing, which would be fupplied from England. 
And then whatever detriment the prevention 
hereby of the importation of fuch Englifh malt 
liquor might be to fome individuals in England, 
it would be no lols, nay, it would be a faving 
to the revenue thereof, as not only the whole 
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Excife thereon, being Ss. a barrel, is drawn 
back upon the exportation of thefe liqubrs, but 
IS. premium given upon every barrel fo exported, 
when barley is at 24s. a quarter, or under. 

It has occurred to fome perlbns (if it could be 
done without injuring his Majefty's hereditary . 
revenue, which fhould never be infringed whilft 
we regard the prefprvation of the conftitution of 
this kingdom ; an aflertton which may feem flrange 
to fome, yet is moft certainly true,) in order to 
encourage the Brewers, to take off fome of the 
duties upon malt liquors, and to lay an equal 
portion upon malt. This, on the other ^and, 
has been objected to, as it might be fubjeding 
the country gentlemen to the Excife laws ; but 
there is fuch a duty in England without any 
fuch inconvenience, for by the A<St which induces 
it there, a compofltion may be made for it; 
and fo it might be here. 

It is true, the Brewers of this kingdom have 
lately had a very great advantage in the altera- 
tion which has been made in the meafure of our 
gallon, to wit, from a 17 j^ to 272 | cubical 
inches, fo far as it reaches^ which is only to the 
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Additional Duties^ not to the ddExcifey it being: 
the King's Hereditary Revenue^ and not to be in- 
fringed without his previous coufent j the hiftofj? 
of which alteration is as fbltows. 

Sir James Shean and partners, to whor», anct 
ten others, the Revenues of this kingdom had^ 
in the year 1676, been farmed at the yearly* 
rent of jf 240,000^ having obferved that the 
gallon by which their predeceflbts - * had re- 
ceived the duty of cxcifc, did contain 272 * 
cubical inches, when, at the (ame time, the 
common gallon alcraeafiire, madeule ofthrougk 
the kingdom, and which was authorized and 
fealed by the fereral clerks of the market, did 
confift of no more than 2iJ t ciibical inches,, 
being juft * of the galk)n hy which they received 
the duty y. and this being a lols to the Farmers^ 
tipon enquiry how the law was as to this point,, 
they found that by an Irifh. a£f, 2.8 Hen» VI.- 
c. 3. it is enaded,^ '* That there flioll be but one 
meafure throughout the Idngdom, that is to fay,, 

• To wit, John Forth, of London, akfcjroan, id whom, and 
ten others, the fiiid revenues had beforej in the year 1669^ been 
farmed for feven years, tit the yearly rent of £,21^500^ as appears 
by the deed in the RaUs. 
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«fie gallon, the pottle, the quart, the pint, and 
the half-piwt, for meafuring wine, ale, and other 
liquors f but it does not mention what the con^- 
tents 6{ the gallon otigbt to be. 

That in another Irifh a<Sl, 7 Will. II J. c. 24. 
there is a galloa for meafuring corn appointed,, 
containing ij^l cubicai inches, which is anfwer- 
able to the Winchefter meafure; this meafure 
was to remain- in the Exchequer for a flandard. 

The 10 Hen; VII. c. 22. makes, all the laws 
m force in En^and to be fo in Ireland, the Farmer 
then enquired bow at that period the gallon was 
albertaihed in England,, which was as follows, by the 
51 Hen. III. ftat. 2* the gallon was thus fet.tled,: 
an Engli^ P^Qoy, called a ficrUhg r9und:^ and 
without clipping, to weigh 3 a wheat corns in 
the midfl ol the ear,. 20 pwtss. to make one 
onnce, r 2 ounces c»ie pound, and 8 pounds one 
gallon of wine, and B gallons of wine to make 
one Z;(?M^» bufhel, and 8 bnfhels one quarter. 

In the 12 Hen. VII. c. 5. Eng. all the meafures- 
in England were called in, and a new flandard: 
meafure was ere<^d; and a& before the iaid flat; 
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the gallon was to contain 8 pounds of wine, tht 
gallon thus eftablifhed was to contain 8 pounds 
of wheat, of Troy-weight ; and as 8 pounds of 
wine put into a cavity that fliall juft receive it, 
and no more, is to another cavity that (hall con- 
tain 8 pounds of wheat, To is 217,0 cubical 
inches, the contents of 8 pounds of wine, to 
272 1 cubical inches, the contents of 8 pounds 
of wheat. , 

Thus tht Farmers found out the contents of the 
liquid gallon in England in the 10 Hen. VII. 
and at all times before ; and as the Irifh liled that 
gallon in the common ale meafure, and as the 
Englifh A£k of la Hen. VII. was not made ah 
A6t in Ireland, they conildered the gallon contain- 
ing 2 1 7 fo cubical inches, as the only legal ftandard 
meafure in Ireland, and upon a controverly here- 
tofore between the Farmers of the Revenue, when 
it was fet to farm, . and the Brewers, , the matt^ 
was debated at a Council board, who gave their 
opinion in favour of the gallon 217*0 cubical 
inches. 

The pra£tice of taking the duty of Excife 
upon Beer arid Ale, by the fmall gallon of 2 1 7 ,* 
cubical inches, continued until the 1 1 & 1 2 Geo. III. 

c. I. 
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e. r. when the legiflature, upon confidering the 
a£l of li Eliz. c. 3. and the faid ftatute, 7 Wil. 
HI. c. 24, which mention the ale gallon as con- 
taining ^y2[ cubical incheS) ena^ed in the money. 
biU, that the Excifc fhould be taken by the gal- 
lon containing; 2 74 1 cubical inches. The. diflfe- 
rence,: then, between 217 f^ and 272* is a fifth 
part, fo that the Crown lofes almoll a fifth part, 
•r near m. of the additional duty formerly re^- 
ceivedy but it is in this only, for the alteration is. 
Bot ufedin taking the 0/^ Excife^ (although it be 
claimeid by the Brewers) for the reafo'ns I have 
mentioned before *. 

Pam. 



*' When Humphry-'French was lord itiayor, an Ad; pa0ed, 9 Geow 
IL.c. 194 %, I. making the Dublin Brewers barrels to contain 40 
gallons, and the half barrels 20 gallons, according to the 217/9 
cabical inches, which accounts for the above alteration, that each 
gaUon of the barrel of 32 gallons (hould contain 2721 cubical 
inches \ for 32. gallons of the latter are exa<5lly eqvial to 40 gallons- 
and'fix tenths of the former dimenfions. 

The Dublin Society once had the moft important objedl of en- 
couraging by premiums ur bounties the improving the malt liquors 
of the kingdom, which, at the fame time, would alfo much pro- 
mote its agriculture, (the primary caufe of that noble inftitution,). 
greatly, at heart,, as their then proceedings, will (hew ^ but a recent 
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I am convinced, if the Revenue laws of this 
icingdom were now to be collected, contra£led, 
and properly digefled, and every law by which- 
a forfeiture, or a penalty mi^t be incurred, were 
to be promulgated as publickly throughout the 
kingdom, as poffible, it would be .produ^ive of 
much advantage to the Revenue, not only in the 
prevention of many frauds, but the faving of a 
confiderable portion of the expences attending the 
many legal profecutions on account thereof. The 
colled tons of fuch of the(e laws as had been 
made antecedent to the 33 Geo. II. c. lo. by 
which the number mentioned in the ftatute of the 
31ft. of the fame reign, c 6. with thefe ftatutes, 
and the feveral laws (ince made, form at this day an 
absolute mafs of contradidion, confufion, and 
perplexity. And there is not a feflion of par- 
liament in which there are not as many new Adls, 
or clauies for A^Sls, prc^fed as there are under. 
oiHcers, who wiHi to have as little trouble in their 



r.:ge in a few (who feldom fail to attend, and influence others) 
ror certain n)anufa<ftures which we cannot export, (1 need not fey 
more) liath fomuch engrofied thcir-attcntton of late, x\ttx Jgricult%tre 
is become too mucH but a fubordinate confideratron ; and ihs 
leclaiming the fFaftes of the kingdom, (many millions of acres) 
thofe inexhauftible mines of population, wealth, and ftrength, (of 
which an Earthquake, or fomc fuch fpecial vifitation of Heaven, 
o; ly could <Joprivc «s) almoft totally flighted. 

employments 
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employmeats as pof&ble. It would be well worth 
while to pay generoufly fome gentleman of the 
bar to complete what I have here mentioned 
againil the «ext fefEon of parliament. 

And now to conclude; the moft honourable 
and Tcfpd&Me lift of Aibfcribers to thefe my 
attempts^ cannot but make me a little vain; yet 
\ tjTrefi^e for their fucceis, and^ with great humi- 
Kty^ crave leave to hope, that whatever they may 
hXL ihort of any expectations from tbem^ that the 
910ft favourable indulgence of my readers will 
9oniider,, that they are the firft of the kind in 
this kingdom,, nor hay« I n^t with, or ever 
heard of any upon the fame, plaa &ven^ ia England;, 
as alio that the well-known multiplicity of bufi- 
nefles in which I hav,e^ beienf aH along' engaged 
(perhaps exceeded by none that, ever was of the 
^here I am Isx) will be kindiyt taken, into the 
account. 

As to the omiffions in the body of the work,' 
which are fuppUed at the end of it, the Jejirching 
fpr the Rules of the Court was very laborious, as 
the office books were not indexed or alphabetted 
(as it is called) for near fixty years after the time 

Vol. I. G from 
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from which I took my (earch ; and after the firft 
volume had been printed, upon a fecond fearch, 
(which not till then occurred to me was necefTary) 
I found that fome had been omltteci in the 
Indexes, or mif-indexed,^ and one new one after 
made. But in order to make amends the beil 
way I can, I have, after the general Index to the 
work, given a particular {hort one of all the 
Rules only, of the Revenue fide of the Exchequer, 
which will be very fatisfe£tory to the Court, and 
the Pradlitioners. Then, other matters occurred 
as worthy of infertion fince the firft volume was 
printed, and as the work is divided into chapters, 
they could not then be inferted in thofe to 
which they properly belonged. 

It is alio requefted, that on receipt of the two 
volumes, the errata of the prefs (fuch as are ma- 
terial, for which I muft for the fame reafbns alfo 
plead for indulgence) may be corre<5ted with a 
pen ; half an hour might do it efiFe£tually. 

But here I cahnot help obferving, that not- 
withftanding the contents and propofals had been 
not only a confiderable time advertifed in feveral 
of the publick papers, but pofted up in the halls 

of 
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of the Four Courts, and in feveral of the publick 
CofTee-houies ia the city, yet, not even a flngle 
Merchant, nay more, not a Revenue Officer, 
lave the Commiffioners, their two fecretaries, and 
about four more, appears in the lift of fub- 
fcribers, although the work fo efpecially ap- 
pertaineth to them and their refpedive bu^- 
nefles. 
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Oi THE ORIGIN, JURISDICTION, ahd DIVISION 
- OF THB EXCHEQJJER. 

IT is notdcfigncd la the following treatife to enter into 
a difquifition concerning the ancient cohflitution of the 
Exchequer * in England j or to (how how it was formed 
from^ and agreed with, that of Normandy : thofe who are 
deiirous of receiving information on that fubjedl will find 
their curiofity amply gratified in the laborious and learned 
refearches of Mr. Madox, in his hiftory cf the Court of 
Ejfphequer. -; . , - .,, ; 

- , I r ; ' , ' • 
* The common and moffi probable dematfon of the Name is from the riH 
French word EscREQtriBii, which Tignifies a Chefs-board^ or Chequer-worki and 
becaufd a clotih of tiat kind was laid upon the table, upon which the accomptants 
told out the Ktng*8 niooe/, and Cet forth ibw ac^9unu> it was called the Court of 
Exchequer. Madox 109* • ' " « • > 
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Court of It is fufEcient to obferve, that the Court of Exchequer 

JreiaiX^^ " ^^ Ireland, which is one of the four fuperior courts at 

formed from Dublin, was formed after thp Exchequer in England, pro* 

land/ "^ bably about the I2th year of the reign of King John, viz. 

A. D. laio, at which time that King caufed atl the laws 

and cuttblns of* Effgland to be ^aWiflied, for the future, 

in Ireland j as appears by » charter of Henry III. begin- 

Co.Litt. 14?. ning with thefe words; *' Rex, &c. Baronibus, militibus, 

t Caiv.«fc!* " * otfinibuft libelee- tetfcntibtis L, faldterii. Satfe, it 6r*e- 

*^ dimus, vefira audivit difcretio, quod quando bona^ me- 

•* moriae Johannes, quondam r6k Anglise, pater nofter, venit 

" in Hiberniam, ipfe duxit Tecum viros difcrctos & legis 

^* peritos, qudrnto comrftuni conjcilio, icad inftantiani Hi* 

" berniehfium, f!atuit"&pT-ecejjJtrkges nngIicanasinH5ber* 

^' nia, ita quod leges eafdem, in fcriptura&redaif^asy reliquit 

" .£ib figillo. fki^ jfcaccarmin Dublin/* 

and agrees And as the Exchcq^ef ii^ Ir^and waf formed from that of 

TufinSs!"*?. England, fo it agrees with it pretty much, as well in the 
dahles ^hif dtttyofilS &!KtX7 

tice ; being, like that^ idlHtkitdd ta order and determine the 
rights and revenues^ and to recover jl^e debts and duties 
^ due to the crown. 

2>iviioa. According to, the ufiial di^ifiofl, thfSf Cottrt confifts; as 

It were, of two parts ^ whereof the firll is called the judi- 
cial or iuperSor part ^ and the other, the receipt or inferior 
. ^art of the Ejjchequer* 

Judicial or , The judicial or fuperior part of the Exchequer h cdft- 

fuperiorptrt. ^^^^-^^j^ efpecially,, in the judicial hearing and deciding of 

all caufes appertaining to the King's cpffcrsj and was anci- 

entlv called. Scaccarium amputorum. And this part of 



ently called, Scaccarium cdmputorum. And this part 
the Exchequer is'aCoutt 6f la1v and equity< 
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«f the common law, before t^e Barpps. And here the 
plaintiffongbt io fee faring Qr,4?btor to the King, or fome 
way accomptant to him. And in this^Court the Attorney 
general brings his information for any matter touching the 
King's revenue. And th9 JklfMng proccfs i« cither :» writ 
of Subpena, lor ^ 0i/>w/« 



' The Court of equity .biieWbflib«c*t|icTii«iruf«ij, Chan- And « Court 
cellor, and Barons > but ufuftity b^fow thfi QaroqA pnly. ^^^^^' 
The proceedings ;are by :Eoi^t0iJ)Hl> .and i|i ,a gr«at Ore^- 
iure agreeaUe to the prance ofithe.Hig^ Gsv^if. of.Ch>n- 
(cery. And the plaintiff •muftiiecelik.einifp.ret ^th th»t 
"be is debtor or farmer Jto itbe ICidD^ ^ this .-Coort the 
tCl^rgy ufuaUy exhibitbilM &r :die f ecoTecy of theirtythiw. 
And here the Attorney general beings -bills :for any matters 
concerning the revemie. And any perfon.grie?ed in any 
xaufe proftcuted ^ainft 'him inbehalf / of >^ King, mtif 
-bring hit bill agatnft the Attorney geoeial toibe i^ievod 
-iQ-eqaity. 

And by a fianding rule in the equity fide of the Cdurt Rule u t« 
upon filing wy bill againft thp Attorney general ^ be re- f '^^ 
liQvediigaiQil any information, ^ire/afiiMi or other mat- A^o^g^. 
ter, he ;Qia]l.not:be forired with a fubpeoa to anfwer, but 
'&all be attaoded with an attefted copy of the bill* and an 
> order defiring him toanfwer in four days after fuch ibr- 
vice ; which order the Chief remembrancer is to eater of 
conrfe. And if the Attorney general ihall fail to anfwcr 
, within that time, upon. affidavit made of fudi tbr.vice and 
motion thereupon, an order fhall be granted to IJtay pro- 
ceedings* until anfwer or Ifuxther order of the Court. 
And his anfwer is ufaally Cworn;to. 

B 2 And 
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And the Attorney^ gerioral may call hpon: any that arc 
intercftcd^in thecalifeiiot* any officer or others, to inftrud 
him in the makihg^of his anfwer, fo ai that the King be 
not prejudiced thereby* : . . 

By fiabn all But nOw, by a fidion, all kinds of perfonal anions may 
^clTrt!^^ be profecuted by any perfon in this court, For as all thr 
3 Biackft. officers and miniflers of this court have, like thofe of 
Dyct^tiS.^ "Other Superior couVts, the privilege of Tuing and bilng 
fued only in their own courts, fo alfa the King's debtors 
and farmers, and all accomptants of the Exchequer, ar6 
privileged to fue and -implead al^ manner of pcrfona in 
the fame* cotirt that th«y themfclv tfs aa: called into. So 
that by the fuggefUonf-i)f privilege, any. perfoA may bb 
admitted to^- fue > in the Excfieqiier as WU as tlic Kingjs 
accomptant; and the furmife of being the King's debtor 
is become mere matter of form and not travirfable. And 
the famc^ holds^viith regard to thb eqiiity fide of the 
court ) for there any j^erfon may iile.a billi aigainf^ ano- 
ther upon a bare fuggefiion that he is the King'^ accomp* 
tant. 



What aaioM Every adion, which concerns the Kiiig's revenue 

b^JghTliefc ' '">ro'^>a*«ly> *^ft be fufed in this cou« ; and if brought 

Haid. 193. * ill another cdutt will bd i^emoWdHithen As where an 

cjedment is bfobght by zp6tCon^ whofe title is under an 

Haid. 176, extent out of this court, for debts in aid. So if a man 

be outlawed in a civil aflion, and lands in his poKSsffion 

' be extended, aind a third perfon who claims a. title to them 

brings his a^ion, it muft be in thiscowt. * * :. 



• 1 



jrcc. Cha. So where ah extent in aid was taken out by the King's 

*26"Vc"* farmer of the hearth-money againft his own debtor, 
^ * againft 
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againft whom a commiflioa of bankruptcy was before 
awarded, and the aflignees under the commtfTion brought 
their bill in Chancery to fet afide the extent in aid ; the 
bill was diftniffed, for that the court of Chancery had no 
jurifdidion in cafes of this nature, which were only 
proper for the court of Exchequer, from which the extent 
ifTued, and where it was examinable. 

So the officers of the. revenue ough^ to be fued in this Bunb. 34. 
court for ^^hat they do in the execution of their office, 
and the court will remove an action, commenced in ano- 
ther court, againft an officert for feizure of a (hip, though 
no information for the ihip be yet filed. 

So if trover be brought in another court againft a Bunb. 309, 
cuftom-houfe officer, for tea and other goods feized by 
him> and condemned, and other articles are thrpwn into 
the declaration, to give colour to the adiion there; the 
court of Exchequer will remove the adion. 

But where an officer of cuftoms feized two cables, one Bunb. 305. 
of which was condemned and forfeited, and the owner 
brought trefpafs in B. R. agaii^ft the officer for taking a . 
large quantity of cordage: gcngxally, it not appearing but 
that the adion was brought for that cable only which was 
not condemned, the court of Exchequer would not 
remove the aQion. 

_ And where a perfbn was fined and imprifoned by the Hard. 193, 
Cotomiffioners of Excife* in England, and brought his 
adion for falfe imprifonracnt in B. R. the court of Exche- 
quer would. not remove the adtioi^, becaufe it did not 
immediately concern the revenue of excife, but was a 
penalty impofed for an offence committed in it *, ^nd fo 

belonged 
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belonged no more to the court than other like caieg 
ariiing upon fines and imprifonments. 

Jurifdiaion It appears that formerly the jurifdiiaion of this court 

tt to^t^W" ^^s very defedlive, in what fcemed absolutely requifite for 

in| picas of the doing juftice to the fubjed, who, upon accounting^ 

Somcrafwg- was put to his petition for a writ or letter of the great or 

2z. privy feal, for juft and reafonable pleas by way of dif- 

charge. But by the 5 Ric. a.c. 9. Bog. it U ordained, 

*• that the Barons (hall from thenceforth have full power 

to hear every anfwer of eviery demand made in the>Bx<ihc- 

quer^ fo that every perfon impeached, by himfelf or by 

any perfon, ihall be received to plead* £be, and h^fVd hi$^ 

reafonable difcharge, without tarrying for, or fuing, any 

writ, or other commandment*' 

The different In general the buiinefs and ads of the court of Exche- 

court?^'*^ quer were anciently entered or recorded in feveral 

rolls ; the principal whereof, beiides the plea rolls, were 

the Rotulis Amalis^ or great roll of the Pipe, and the 

Memoranda. 

The greit roll Amongft the records of the Bxchequer, the gr^t roll 
MwJoju 'b^. ^^ ^^^ P^P^ ™^ft ^ placed firft, by reafon of its pre- 
eminent dignity. It was and is the inoft (lately riecord in 
the Exchequer, and the great -medhim of charge and idif- 
charge of rents, fernls, and debts due to the Crown. Into 
it the accompts of the ancient royal revenue were entered 
through divers channels. And the authority of it was fo 
great, that when debts had been put in charge there, they 
could not be difcharged unlefs by judgment or awand of 
the chief Jufticiary, or of the Treafurer, the King's Chan- 
cellor, or his Council or the Barons. 

The 
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The records or bundles made up by the two Remem- TJ«^ Memo- 
brancers of the Exchequer, have been ufualty called membranccrs. 
Memoranda or the Remembrances. A Remembrance was Ma<i<>*6»9- 
anciently wont to be made for every year in each of the 
Remembrancer's Offices. In thofc Memoranda there was 
anciently entered great variety of bufinefs ; for indance^ 
the King's writs and precepts of many kinds, relating to 
revenue tenures, commiffions of Bailiwicks, cuftodies, 
ferms, &£. prefentations and admiffions of officers of the 
Eicchequier, &c. pleadings and allegations of partiest 
judgments and awards of the Court, recognisances of 
debts, and conventions of divers kinds, accompts and 
yieW9 of accompts ; with feveral a£ts relating to accompt- 
ants ; inquifitions of fheriffs, efcheators, 8cc. advents of 
iherifFs, efcheators, &c. and in general all thofe things 
which were comprifed under the term> Commuma^ or 
common Bufinefs. 

The other part of the Exchequer, caHed the receipt of The rccelp^ 
the Exchequer, or the inferior Exchequer, or Treafury, is jJ^nfJiS'^ 
properly employed in the receipt and payment of monr^; Eichcquer. 
and in England this is^ a diftinfl court and wholly under ?J"^'^" ** 
the Trcafurer. And if any orders are fit to be abbliihed Mi*w 179* 
in the Receipt, or any new orders to be made, it is done 
by the Lord« Treafurer, and ufually with the concurrence 
of the Chancellor and under Treafurer. If the King 
thinks fit to command, by privy feal, that any new order 
or method (hould be obferved in any part of the receipts^ 
it is ufiiaUy dircded paly to. the Treafurer, and the 
Chancellorvand under Treaforer. And if it bp thought 
proper that it fliould be publifhed and enrolled in the 
Court of Exchequer, to the end that all officers and 
accoaptaats might the better take notice of it, the Lord' 

Treafurer 
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Trcafurcr, and Chancellor and under Treafurer come ioto 
the court of Exchequer, and the Treafurer commands it 
to be publifhed and enrolled,' together with his own affent 
to it, and the affent of the Chancellor and under Treafurer; 
but no notice is taken of the Barons in any part of the 
bufinefs. 

The Barons It was determined by Lord Somers, on a writ of error 

crTvcr f^^" brought in the Exchequer-chamber, on a judgment in the 

Somers argu- Exchequer in England, in the cafe of Hornby, &c. 

46^62^. * againft the King, commonly called the bankers cafe (tho* 

contrary to the opinion of all the Judges, except C. J.- 

Treby) that the Barons of the Exchequer could not, upon 

the prayer or petition of a grantee of any branch of 

the revenue to them immediately, order the Treafurer or 

Chamberlain to pay out of the receipts of the Exchequer 

the arrears or growing payments s but that fuch grantee 

muft refort to his petition of right 5 for' that their power 

over the King's treafure is only /« tKatjfttu^ and that the 

law has intrufted the King himfelf only with his treafur^i 

when once it comes into his coffers. 

irift treafurer ^ appears from many inftances mentioned by Madox, 
accomptabie that the King's Treafurer in Ireland, in thcearlieft times, 
^beExche-^ accouutcd at the Exchequer of Eitgland for his receipts 
jTnd "* ^^" ^"^ ^^ *^^ King's treafure at the Exchequer of Dublin, by 
Madox 63}. the counter-rolls of thclatter Exchequer exhibited at the 
former. 

And King Edw. I. in the 2ift.year of his reign, com- 
manded that for the future the accompts of Gafcony and 
Ireland, .fliould be rendered yearly at the Exchequer of 
England, before the Treafurer and barons there; viz. tlie 

fbfmer 
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former by the cohftable of. Bourdeaux, and the latter by 
the Treafurer of Ireland* 



CHAP. 11. 
Op thb several and RESPECTIVE OFFICERS 

BELONGING TO THE E X C H E QJU E R, BOTH 

SUPERIOR AND INFERIOR. 

THE officersi of the Exchequer may be diftinguifhed Officers of the 
into thofe of the fuperior Exchequer, and thofe S^^Xcd, 
of the inferior Exchequer. 

The officers of the fuperior Exchequer, are as follow, into thofe of 

the fuperior. 

The Lord High Treasurer* 

He is the third great officer of the Crown In Ireland, Lord high 
andthehigheft officer both of the fuperior and inferior ^'«*^"'«'- 
Exchequer, and his office is as ancient as the eftablifti- 
ment of the Englifh government here ; he was in all an- 
cient writs and records called, Treafurer of the Exchequer. 
He is the chief judge in all caufes, that are inftituted by 
Englifli bill, in the chancery or equity fide of the court. ' 

And by lo. H. 7. i. it is enadcd, that the Treafurer of 
Ireland, (hould have as ample power in all things belong- 
ing to his office, as the Treafurer of England 5 as to make 
cuflomers, comptrollers, farmers, and other officers, aC- 
comptafnts for the greater increafe of the King^s revenufe 
in Ireland ; and that he (hould every year make a decla- 
ration of his accompft of the revenue before the Barons 
of the Exchequer, and before fuch of the King's Coun- 
cil there, as Ihould'be appointed by the Kind's Lieutenant 

Vou I. C or 
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or deputy 5 the fame declaration to be certified into the 
Exchequer in England : and there the accompt to be de- 
termined before the Barons. But notwithflanding this ad, 
the Lord Treafurcr enjoys very few of the privileges, 
which belong to his office. For the Vice Treafurer has 
the receiving and ifTuingof all the revenues, both annual 
and cafual; and all the faid offices are granted by the 
Chief Governors for the time being, by their own wartants, 
and not by the warrant of the Lord Treafurer. 

The Chancellor of the Exchequer. 

Chancellor of In the ancient Exchequer, this was a very great officer. 

th^^^ chc- jjg ^^g ^^^ amongft the Juftices and Barons that ufually 

Madox IJ9, fat there, and tranfaded feveral things in the Exchequer 

104! nc. ' io fwch manner, as that we may fuppofe it to have been 

anciently part of his duty to aflift there. He feems to 

have been a control or check on the Treafurer. He has 

the cudody of the feal of the court, ^d is a Judge in 

matters of equity. 

The Lord Chief Baron, second, and third Baron. 

taroD9. Thefe have judicial power in all caufes of law, equity, 

and revenue. In the two firft they govern themfelvcs by 
the common methods of proceeding in the courts of 
Chancery, King's Bench, and Common Pleas j and in 
the laft by rules of their own, and in refped hereto the 
court is always open, as well out of as in Term. They 
are called Barons of the Exchequer, bccaufe in England 
Barons of the realm were occafionally fummoned and fat 
there, with plher great Officers of State. Upon their 
entrance into office, they take an oath not to refpite or 

' protrad 



Digitized by 



Google 



REVENUE OF IRELAND. u 

' 4. 

protrad the King's bufincfs, but to give it preference to 
all other$. 

The Lord Chief Baron* 

He is at thisday the chief Judge of the court in matters Chief Btroa. 
of lawy information and pleas. Therein he anfwers the 
bar^ and all foitors ; and gives orders for judgment 
thereupon. He alone (its as Jafiice of Nifi Prius to try 
all iffues joined in this court for the city and county 
of Dublin i but in his abfence one or both of the other 
Barons may be Judge or Judges of Niii Prius. He 
tdkjcfk reCognifance for the King's debts, for appearances, . 
and for obferving of orders. He takes (he prcfentatioa ' 
of all the officers in court under himfelf, and of the 
Lord mayor of the city of Dublin* 

Th^ AuBiTOR Grnerau 

He is an officer both of the fuperior and inferior Ex- Aa<Ktoc Gc- 
chequer. In his office are entered Verbatim all * grants ^^* 
of hmd and (^kes, whereon any rent is payable to, or 
Ibpend payable by the King; and from thence he makes 
out fdlla of all tbe King s rests ; with him are lodged all 
the deeds of affignment or purcbafe df lands, &<^. out of 
which any rent or duty it payable to the Kiog ; (other- 
wfe the rent is always continued in the name of the for- 
mer proprietor i) and he gives conftats or certificates of 
Aich rents when demanded. In his office arc like wife lodgr ^ 

«i all the accounts of the V\^t treafuref , atid clerk of the 

• It wn determined in tbe cafe of eb« Ki«g v. DftlyU Dec. i-'47» ^^^ ^ 
%ooJi ffom his office, in which patents and grants of laifds are entered, is evidence/ 
But it mud be proved hj a clerk of the office, to be a book belonging to the office, 
aMi -brought from thence. 

C A hanaper. 
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hanaper, and of money imprefied for any particular ufe 
or fervice; which accounts are made up by him, and 
pafTed by the Commiffioncrs of accounts, after they arc 
compared by them with the vouchers, and by the Auditor 
with the books returned to him by the vice treafurer, 
chamberlainSf and clerk of the pells. He colleds a parti- 
cular of what rents are unaccounted for, and remain in 
arrear, and tranfmits the fame to the Trcafurer's remem- 
brancer, to iffue proccfs for the levying thereof* 

The Surveyor General of Lands. 

SowyorGe- He has in his ofRce all the furveys of the King's landg^ 
^c. and if any controverfy arife conierxiing the extent or 
boundaries of them, he appoints furveyors to fettle the 
mears, and bounds, and the quantity of fuch eftate, to- 
gether with the yearly value thereof (if required ;) for 
which purpofe commiffions are ifTued by order of the Ex- 
chequer, on which inquifitions are taken by a jury ; and 
the efcheator fometimes aififls therein. 

When a grant is to be pafTed for any eftate, a warrant 
from the Lord Lieutenant is directed to him, and to the 
Auditor general, to m^ke out a particular of the eftate ; 
the Surveyor general makes out the furvey in parchment, 
and gives the Auditor the particular; and, out of the fur- 
vey, he afcertains the rent payable to the Crown ; the 
furvey remains with the auditor, and the particular, when 
examined and iigned, is tranfmitted to the Lord Lieute-. 
riant under both their hands ; upon which a warrant is 
made direded to the Attorney general, to prepare a fiat 
purfuant to fuch particular. 

The = 
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The Remembrancers (Rememoratores,) 
Formerly called Clerks of the Remembrance. 

Of thofe there arc two diftinguifhed by the names of Remcmbrtn- 
the King^s or Chief remembrancer^ aad the Lord treafurer\ ^^* 
or Jci-ond remembrancer. 

The KiNG^s Remembrancer, oi Chief 
Rememb^rancer. 

He IS a principal officer of the court, of great truft. In his King's re- 
office alt bonds for the King's debts, alfo, all recognifances ™«™^ranc«-- 
taken before the Barons for any of the faid debte, for ap- 
pearances, and fof obferving orders, &c. are entered or 
lodged ; and he makes out the neceffary procefs thereon* 
All informations upon penal flatutes, and upon forfeU 
tures» and efcheats, either at law or in equity,, and the 
pleadings, and proceedings thereon^ are filed in his office*. 
All inquifitipns upon commiffions out of this court to 
find out the King's title to any lands, &c. forfeited or ef- 
cheated to the crown, (efpecially to thofe which were for- 
feited by the rebellions of 1641 and 16881,) arc returned 
thither: (fuch as are held upon commiffions out of the 
court of Chancery being in the rolls office j) as alfo feve- 
ral of the proceedings upon the ads of fettlement aisd 
explanation; as the certificates of the commiffioners for 
executing faid ads, decrees of innocence, &c. and like- 
wife all inquifitions on lenyari facias^ for the King's debt^ 
and cujlodiams and injundions, arc thereupon made out by 
order of the court. All engliih bills in this court, and! 
the pleadings and proceedings thereon remain in his office. 
He has the entering of all pleas, judgments, e^^. relating 
to the King's revenue. In his office are all the books re- 
lating to the cufloms and excifc. . He makes out procefs 

againft 
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againft the coUedors of the cuftoms and excife, &c. for 
their accounts, not being by ad of parliament di reded to 
be otherwife managed than according to the courfe of the 
court. All difputes touching irregularities in the pradice 
and proceedings in th? court are referred to him by the 
court. He has in his office all the reducements and 
abatements of quit rents, which were made by the Lord 
Lieutenant or other Chief Governor and Council, purfuant 
to the ad of explanation. He has alfo all the reduce- 
ments of fines by the commifiioner of reducements. He 
reads in court the oaths of all the officers, attorneys, and 
minifters of the court, when they are admitted i and h« 
alfo readt the oath of the Lord mayor of the city of 
Dublin, and of all the (berifFa in the kingdom ^ writs of 
prerogative or privilege for officers and miniilers of the 
court are made by him. All fums of money brougjht 
into court by order are lodged with him^ although qq 
fecurity is required o£ hirn^ on bisentring into office. Ho 
has 10 htscnftody the red book of the Exchequer. 

He has uikler him five fecondaries, a filacer, and other 
affiftant officers. One of the fecondariea has the office of 
tho law pleas of this department* 



Tfeafurcr'i 

Rcmembraa* 

ccr. 



The. Loan Tasuiisu&ER'a, or SficaNH Rbmbmbran^cei..: 

He takea notes of all rules ai^d qrders made in the courts 
relating to the King^s.pcvemic, except the culloms, excife, 
and other fucb revenues wWeh are in the Chief rcmem- 
Eurafiocr's office. He makes procefs ag^infi adl iberiifls, 
efcheators^ recetv^re^ and bailifFs for their acQompt& He 
makes procefs t^ feri facias and extent for any debts due 
to the King either in the Pipe or with the Auditors. He 
makes a^ record^ whereby it appeals whether fberifis and 
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other accomptants pay i\\t\x praferi due at Eafter and Mi- 
xhaclmas And he makes another record^ whereby it 
iappears whether (heriffs and other accomptants keep their 
days of prefixion^ or days appointed. Into this office are 
certified all eftreats of fines, iffues, CSc. fet in the fuperior 
courts at Dublin, or at the aflizes or feffions. And into 
it are rettirnedaJi the iaqui fit ions upon the writs of levari 
facias and of feizurcs, which iflfue thereout for the King's 
rents, and alfo upon the writs of levari facias which ifTue 
thereout for fines, forfeited recognifances, and other mat- 
ters eftreated into the office; as likewtfe the certificates 
^offherifis as to the goods of felons and fugitives, waifs^ 
aftr^ys, &c. in their bailiwicks. All the pleadings^ orders, 
and procecdtogs touching the reducing, exonerating, refpit-* 
iQg» or difcharging any of the King's rents, fines, &c, arc 
in this office ; as are alfo the certificates of the commif* 
fiotiers of reducements, which are fent thither by thc^ 
Chief remembrancer, on which an order is entered here 
to be taken to the Clerk of the Pipe to make out th6 
dchct ; which debet is to be taken to the treafury, and, the 
money being paid there, an acquittance is given, which is 
to be brought to the Second remembrancer, who thereupoa 
enters an order for the abfbiute difcharge of the iame» 
Formerly, tranfcripts of all the grants, that were pafTed by 
the crown, of any lands, &c. were brought in twice every 
year by the mafier of the rolls, (as it is faid) and delivered 
to the court, and, by the court, tranfmitted into this office,, 
to be compared with the entries in the Auditor's office,, 
lefl any thing fhould pafs not entered by hitti; this office 
being a check to the Auditor^s office as to the King's, 
rents. In this office likewife were, for^ierly, enrolled all" 
claims of privileges» franchifes, liberties, &c. licenfes of 
alienation, pardons of alienation, grants of goods of felons^ 

fugitives^ 
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fugitives, and outlaws, waifs and eftrays ; but this docs 
not appear to have been pradifed fince Eafter term 1686. 
This officer has, likewife, under him two^fccondarics. 

The Clerk of the Pi^e. 

He makes out the yearly roll, which is called the great 
roll of the Pipe, of all rents and debts whatfoever, that are 
brought in by procefs to any of the other officers of the 
Exchequer, and accounted for in the court; and of all the 
debts that are in arrear and unanfwcrcd for by the fheri& 
t)n paffing their accounts. He alfo writes fummonfes to 
the fheriffs to levy the faid debts upon the goods and chat- 
tels of the debtors, and if they have no goods, then he 
draws them down to the Lord Trcafurer's remembrancer 
to write extents againfi their lands. He makes a charge 
to all fheriffs of the fummons of the pipe and green wax, 
and fees that it is anfwered upon their accounts. AH 
orders of difcharge and refpite whatfoever of any fuch rents 
or debts are entered with him. He makes out cuflodiams 
upon feiuire or fequeflration of any eflate, and outlawry 
eftreats upon procefs from the Treafurcr's remembrancer's 
office ; and, from time to time> renews procefs for all fuch 
arrears as ftand out upon the roll. He has the drawing 
and engroffing of all leafes of the King's lands. And in 
this office the fheriflTs quietus eft is prepared, as being the 
lafl office of account of the procefs. 

The Comptroller of the Pipe. 



Comptrofler 
of che Pipe. 



He writes out fummonfes twice a year to levy the farms 
and debts of the Pipe, which is called the fecond fummons, 
and is in the nature of a levari againfl the body, goods, 
and lands of the debtor 5 and he alfo keeps a comptrol- 

mcnt 
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ment of the pipe or counter roll of all arrears > he is aflift- 
ing to the clerk of the pipe, and iffues out the fecond 
procefs of the pipe, by warrant from the clerk of the pipe, 
and counter-figns it with the clerk of the pipe. And he 
alfo, as well as the clerk of the pipe, takes down what is 
nihilled by the fherifF on his accounts, and the fum he 
charges himfelf with* 

Tiie Clehk of the Estreats and Summonister. 

Towards the reign of Edward III. the cafual revenue Cierfc of tfce 
being fo much increafed, that the clerk of the pipe could ^^j^*^* ^^"J 
not cngrofs all the fums eftreatcd on his annual roll, and 
many of them being fmall, and paid on the firft demand, 
it was neceffary to make them part of the annual charge, 
m the fame manner as the other annual revenue of the 
King was 5 therefore a new officer was created, viz. the 
clerk of the eftreatsj and inftead of delivering the eftreats 
of the Exchequer and other courts to the clerk of the pipe* 
they were, thenceforward, delivered to him, and he iffued 
a diftin£l procefs from the fummons of the pipe, viz. the 
lummons of the green wax, which i« the firft procefs; and 
hence in this kingdom he is alfo called \htfummoni/ier. 

And this officer, as well as the clerk of the pipe, receives 
the anfwer of the fheriflf in court j and the nihils are to 
be entered on the great roll. 

As clerk of the* eftreats, he has the care of all fines, 
amerciaments, and cafualties, tliat arife in any -of the 
courts of record ; and of the fines and amerciaments that 
are impofed in the Exchequer, in the King*s remembran- 
cers office and pleas office, or at the affizes or feffions, 
which are brought ijato the clerk of the eftreats, by the 

Vol. I. D refpedive 
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refpedlive officers of the courts, and clerks of the peace? 
upon which he makes out procefs ^ which is tranfmitted 
under the feal of the court to the fheriffs, to levy fuch 
fines, forfeitures, and debts j and this procefs is in the 
nature of a fcire facias^ which notwithftanding the (heriff 
muft anfwer in his accounts, or take bonds from the party, 
to clear fuch debts in court. 

The Transcriptor and Foreign Apposer ♦• 

Trinfcriptor He fs an officer in the Exchequer, to whom all (herifFs 
IJ^^^*'^" and bailiffs repair, to be appofed by him of their green 
wax, after they are appofed of their fums out of the pipe 
office; and from thence he draws down a charge upon 
them to the clerk of the pipe. His bufinefs is to examine 
the fherifPs eftreats with the record, and to alk the 
fherifF what he fays to every particular fum therein; 
he fends the debts nihilled by the (heriff to the clerk of 
the pipe, which then being prefumcd to be debts that 
will ftand out for fome time, are by him entered on the 
great roll, and debet s thereof fent by him twice a year to 
the comptroller of the pipe ; who fends out the fecond 
procefs of the pipe ; becaufe having already been in pro- 
cefs on the fummons of the green wax, it hath anfwered 
magna charta^ 9 Hen. 3 c, 8. by which no (heriff or bailiff 
(hall feize lands for the King^s debts, fo long as the prefent 

• In Gilbert's trcatifc of the Excbcqucr, this officer is faid to be called a^ppfer^ 
for the fame reafon that the Acriffs accdontsof their green wai were called ia^/*/<7//, 
viz. becaufe the fheriflF was ihen appomn, or to place his items to account. And 
he U called the firei^n appo/er, becaufe the account on which he fat, was z foreign 
and diftant account from that of the great roll, which was carried on by itfelf; or 
becaufe this cafual revenue, not arifing out of originals fent into the court from 
the Chancery, as the certain revenue did, which was the «ri^i/f/i/ jurifdiaion of the 
court, but being fent into the Exchequer by eftreats out of other courtf, wti 
therefore called the foreign rertimf. S^ Madox 708. 

goods 



Digitized by 



Google 



REVENUE OP IRELAND. <# 

goods and chattels of the debtor fhall fuffice, and the 
debtor be ready to fatisfy the fame. 

The Clerk of the Pleas. 

In his office are all the proceedings at law betwefen Clerk of the 
party and party, under the furmife or fiction of the ^^**' 
plaintiff's being the King's debtor, and not immediately 
concerning the revenue. 

The Serjeant at Arms, 

He is an officer attending this cour(, asjikewife the SeTjcanttt 
houfe of Commons. To him is diretfted the laft proccfs of •^™* 
contempt, on which a fequeflration is grounded 

The Pursuivant. 

He was anciently a melTenger attending the King in Ptttfulrtnti; 
'liis wars, or at the council table, or in the Exchequer, to 
be difpatched upon any occafion or meffage. All fherifFs 
and coroners, and all officers of the court (except the 
marfhal and u(her) for mifdemeanors, mif-execution, or 
non-execution of their office, and all perfons guilty of any 
fpecial contempt in thi& court, are committed to his cufiody. 

The Usher. 

It was his duty to keep the Exchequer fafely, and to UAer. 
take care of the doors and avenues of it ; fo as that the ^^^* ^*** 
King's records whidi were laid up there might be in 
fafety. It was alfo his duty to tranfmit the writ of' fum- 
mons which iffued out of the Exchequer for the King's 
debts; that is> to caufe them to be delivered to the 
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feveral flierifFs to whom they were diredled. It is likc-^ 
wife his duty at prefept to furnifli the court with books, 
paper, and fuch neceffaries. 

The Marshal. 

To this officer the court committed the cuftody of thp 
King's debtors during the fitting of the term, to the end 
that they might provide to pay the King's debts^ or elf? 
be further imprifoned. Such offices as were found virtute 
offitii^ and brought into the Exchequer, were delivered to 
him to be delivered over to the treafurer's remembrancer. 
He alfo appointed auditors to fherifFs, efcheators, cuf- 
tomers and colledlors, for taking their accounts. 

But this office and that of the ufher are now excrcifed 
by the fame perfon \ and yet in the patent to the ufher 
there is no mention made of the marfhal. 

To the officers of the fuperior Exchequer may be added, 
as being attendant thereon, the King*s Attorney general 
and Solicitor general. 

The Attorney General. 

He has a fpecial charge of the revenue. No rent can be 
difcharged or abated, but by his conceffion or confent. 
He puts into court, in his own name, informations of con- 
cealment of cufloms, feizures^ &c. alfo of intrufions, 
wafle, and encroachments upon any of the King's lands, 
and upon penal flatutes, forfeitures, &c. He a£ls in 
general by dcbet^ conftat^ or certificate, from the proper 
officers, in whofe office the debt or matter, for which the 
information or bill is brought^ is recorded. He prepares 

the 



Digitized by 



Google 



REVENUE OP IRELANa 2X 

the fiats for aU patents for lands, cftatcs, honoursV G*^. 
He is made privy to all manner of pleas that are not ordi- 
nary, and of courfe, which arife upon the procefs of the 
cx>urt; and he is an officer of fuch dignity and confidence, 
that his confeflion binds the crown in all fuits and caufes 
wherein he is concerned. 

The Solicitor General. 

He is affifting to the Attorney general in all the mattery Solicitor ge* 
aforefaid, as to pleadings in court 5 and he, as well as the ^"*^' 
Attoirncy general, may prepare the fiats for patents. 

The officers of the Infer im Exchequer, called the re^ 
ceipt of the Exchequer, are as follow : 

The Lord Treasurer,, 

Of whom mention has been already made amongft the Lord trcafli^ 
officers of the Superior Exchequer, being the ChieJF^^^ 
offices both of the fupcrior and inferior Exchequer, and of 
whom, as he now feldom a£ls, the whole bufinefs being 
done by the Vice treafurer or his deputy, there is no oc^ 
calipn for adding any thing more. 

The Vice Treasurer. 

He is a principal officer of this part of the court, under vfcc treafa- 
the feveral appellations of Vice, treasurer, Receiver ^^^* 
GENERAL, Pay-master generAl, and Treasurer at 
War. 

He has the charge of all his Majefty's revenue, of what Has the 
nature or kind foever, and is to account for the fame. He ^^^'^^ ^^ ^^^ 

' revenue. 

or 
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or his deputy is to figa ali receipts for money paid into the 
trealury, and received for him by the teller or cafliierj 
as alfo all orders and debentures for money paid but. And 
no acquittance that is not figned by the Vice treafurer or 
liis deputy (except thofe -given by the fheriffs for debts 
iiTued in green wax) is or can be a difcharge to the fub- 
jed for any fum paid in, &c. except where fome ad of 
parliament, or the King, by letters patent under his great 
leal, (hall otherwise appoint. 

Pays tlie civU As Vice treafurcr and Recei ver he only pays the civil lift ; 

ami military ^^^ wh^it remains, after the payment thereof, is tranf* 
ferred by him to the difcharge of the military lift, which 
lie pays as Treafurer at war and pay-mafl:er. 

The cWa lift The civil lift is paid by debentures made out by the 
by dcb«n- Auditor generaU and figned by him purfuint to the King's 
**"^^ eftablifhmcnt, a copy of which is lodged with the Vice 

treafurer. 

The military The military lift is paid by warrants prepared by th« 
lift by war. Commiffkry general of the mufters, and iigned by the Lord 
CommfirLy Lieutenant or other Chief Governors, and counter-figncd 
general ^y ^y^^ Commiflary general, and not by the fecretary at 

war, as is ufual in England. 

Payments on Payments on the head of the Concord atum * in the 
the head of ^\y\\ \\{^^ gp^ to be OH warrants, to be moved for and 

hoTmadc!*"* granted at the council Board, and thefe warrants are to 

' be 

» This IS an annual fum of / 5000, limited in the civil eftaWHhment, to be paid 

ts (hall be agrred, (from whence it has its name) that is to fay, by Concur Jatums of 

the Lord Lieutenant. Lord Deputy, Lords Juftices, or oibcr Chief Governor or 

l^ovcrnors and Council. . . 

An« 
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be figned by the Lord Lieutenant, or by the other Chief 
Governors^ and a quorum of the council; and if the Vice 
trcafurer exceeds, in bis payments or warrants of Concor^ 
datum^ the fum limited in the eftablifbment, be is liable ta 
refund and to make all fuch overplus payments good to 
the King; 

And the general authority for all payments out of the Civi^andmp- 
treafury of this Kingdom, is the eftaWiflimcnt of the civil ^>««r7 \»ft». W» 

,•'. . ^ , general au- 

and military lid ; which is iigned by the King, and Lords thority for all 
o£ the treafury, and tranfmitted over hither. And the ^^^'^^^^ 
Vice treafurcr cannot pay any v^arrant that comes to his- ry. 
hands, figned by the King^ or any warrant of privy fcal, 
or warrant under the great Tea! of England, for any fum 
or fums of money not included in the cftablifhment, with- 
out being liable to have the fame chequed and difowned 

And thfs ftim it, in the edabfiffiment, czprefled to be for freight, tranfportatioov 
Ctrr/iitg of letter*, and other eipenies and rewards; fea (errice, repairing and « 
upholdiAg Aifficientfy, the King's houfes ; maiatatmng his forts; finiihing need* 
fttl undertakings of that kind, begun in apt places bat not finiihed ; eredting of 
more ftrength of the like nature in other fk and neceiCary places; diet and charge 
in keeping poor prifoneri, and ftck and maimed foidiers in hofpitals; printings 
ridings and traveillDg charges; prefts upon account, and all other payments ^ 
amongft which, the repairs of fortifications, and provifion of hofpitals are 
chiefly to be taken care of; and thefe Concordatums are to be every three months 
certified over to the privy council in England. 

And no payment or allowance is to be made by Concordatums^ but by warrant 
drawn by the derlc of the counciV in Ireland, pa fled openly at the council board 
there, and figned by the Lieutenant, Deputy, or other chief Governor or Gover- 
nors, and by three or more of the officers following, ^'z. the Chancellor, Trca* 
furer, Vice treafurer, and Chancellor of the Exchequer, the two Chief Juftices,.' 
Chief Baron,^ Mailer of the rolls, and Secretary of (Irate ; and for default, either 
by exceeding the (ums limited, by anticipation, or by not obferving the faid direc- 
tion in every point, all the fums that ihall be otherwife allowed and paid there* 
fliall be fct infuper^ as debts upon the Lieutenant or any other Chief Governor or 
Governors of Ireland, the under Treafurer, and all others that ihall fign the fame^ 
to be defaulked, to the ufe of his Majefty, upon their fevexal emeitainments. 

upon 
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upon his accounts; unlefs the payment he makes' on fuch 
warrant be alfo purfuant to diredions in writing from the 
Lord Lieutenant, or the other Chief Governors, and a 
quorum of the council thereupon. 

Not to pty fjg is not to pay any debentures or warrants on the civil 

oebcnturca or i-n i 

warrants or military lilt, or any other account, without entering 
SShcm ^^^^ "^^^^ the clerk of the pells, and having them coun- 
with the clerk ter-figned by him; other wife fuch payments will be dif- 
of tbcpclls. allowed in his accounts; fo that he can neither receive or 
pay without a control; by means whereof the King can- 
not be defrauded 

To give Ex- For all money paid into the treafury, he or his deputy, 
qutt^ance*%or ^s to givc an acquittance, which is to be figned and entered 
lUmoncypaid ^fth the Clerk of the pells. Chamberlains, and Accountant 
general, and to be delivered to the party paying his 
money. And this is called an Exchequer acquittance *. 
And when thefe acquittances are returned by the Account- 
ant general or other perfon, as vouchers, they are to be 
filed of record with the Auditor general, where they are 
to remain, and are a charge on the Vice treafuren 



Hit accounts 
to be taken 
by Comoiif- 

fionera. 



His accounts are not to be taken by the Barons of the 
Exchequer, but by .Commiffioners authorized under the 
great feal of England or Ireland. And upon his account- 
ing before the Auditor and Commiffioners, he delivers in 
books containing tranfcripts of every individual receipt, 
and fum of money by him received ; and the clerk of 
the pells doth the like ; which books remain with the 



* Formerly, a lift of thefe acquittances was brought weckl/ from the treafury 
to the Accountant general i but this caufing great confufion in the accounts, as to 
dUtes, &fr. the prefent method is.purfued of fending them to the Accountant 
general co be entered as they are paffed. 

Audhfor 
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, Auditor general, as a difcharge both for the Vice trea- 
furer and the fubjed who paid his money. He alfo gives 
the Auditor general a fair tranfcript of all his payments 
under the feveral heads of the cftabliftimcnt, cxpreffing. 
at large the nature of the payments, and for what time 
&c. and when the Auditor general has examined and 
engrofTed hi^ account in parchment, it is brought with the 
vouchers to the Commiffioners of accompts, who fit, 
and examine and compare the fame} and* they being fa- 
tisfied therewith fign it. 

When his account is thus paffed, his quietus <?/? is a hu quietus, 
duplicate thereof figncd by the faid Commiffioners, which 
he keeps } and the other remains with the Auditor ge- 
neral. 

The Teller or Cashier. 

He receives all the King^s money, atid afterwards Teller or Ct- 
writes a bill in parchment for the party's acquittance who * 
pays it ; which acquittance is tranfmitted to the Cham* 
berlains, who enter and fign it; and it is then delivered 
by them to the Clerk of the pells, to be entered and fign- 
cd by him; and is then delivered to the party. 

He alfo pays out the King's money upon debentures, 
and by orders from the Lord treafurer, and under trca- 
furer, which are diredted by the auditor. 

The Clerk of the Pells. 

He enters all the teller's bills into a book or parch- Clerk of die 
ment roll, called pellis receptorum. He figns, and enters ^^^''* 
all acquittances that are given by the Vice trcafurer, and 

Vol. I. E Receiver 
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Receiver general or his deputy, for any rent, debt^ or fum. 
of money paid into the treafury. With him are alfo 
entered all warrants of debentures, upon which the Vice 
treafurer or Receiver general makes any payment ; and 
hereby he is a perfed cheque upon the Vice treafurer, 
and ought to be able at any time to give a ftate of his> 
receipts and payments, and to know what money he has 
in his hands to anfwer the King's affairs. He retuims 
into the auditors c^ce, yfearly, books containing every 
• individual acquittance, paffed by the Vice treafurer, and 
Receiver general, or his deputy for that time; which the 
auditor compares with the^ like books returned to him by 
the Vice treafurer and chamberlains, that fo the King may 
not be prejudiced, but thfe Vice treafurer fully charged 
with all the money received by him during the time fdr 
which he accounts. 

The Chief Cham-berxain and Second 
. Chamberlain. 



Chamber- 
lains. 

Madox 732, 
Somers arg. 
5»* 



They are ancient and were great officers of the fupe* 
rior Exchequer in England ^ and fometiraes fat and aded 
in perfon, and were numbered With the Barons there. 
• But the office being fuch as might be executed by dcpu- 
ties the chamberlains by degrees made themfelves ufelefs>. 
by leaving all the bufinefs to their deputies, and the 
office itfelf funk by degrees to little n>ore than a name* 
Their bufinefs, at this day, is pretty much the fame 
with the Clerk of the pells, as to all receipts and pay- 
ments into the treafury j and their books, as well as thofe 
of the Clerk of the pells, are tranfmittcd yearly to the 
Auditor, not only toadjuft the charge of the Vice trea- 
surer and Receiver general, but to be compared with 
jcnt rolls in the auditor's office, whereby he afceftains> 

wha.t 
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what rents are received, and what remain in arrearsi 
]Q order to the iiTuing out procefs for fucti as remain 
unpaid. 

The Auditor of Foreign Accounts and Imprests- 

He audits all accounts of money imprefted for the buy- Auditor of 
ing of arms, ammunition, and provifions, and all money ^'u,^, ^nd 
ifTued by impreft for the building of fortifications. imprcfts. 

Madox 729. 

He is alfo afliftant to the Commiffioners for the impreft 
accounts, for the examining and making up all foreign or 
martial accounts or imprefts within the kingdom of Ireland, 
except the Treafurer's accounts for the wars. To thofe 
feveral officers may be addedi 

The Commissioners for the Treasury Accounts. 

They are the lord high Chancellor, the Chancellor of J,, ^^J^^"' 
the Exchequer, the lord chief Baron, and the Barons of pubiick 
the Exchequer for the time being, who are authorized •^^®"""* 
under the great feal of England or Ireland ; and before any 
three or more of thefe commiffioners, the Vice^ treafurer 
and Receirer general is to account, formerly but once, but 
now four times in every year 5 and they are to examine 
his accounts, and the vouchers ; and to compare them 5 
and, being fatisfied therewith, are to fign them : but before 
his accounts are fully cleared and difcharged, they are 
further fubjeft to the examination of the treafurer or 
commiffioners of the treafury of Great Britain^ 

Thefe Commiffioners had likewife formerly under their Other ac- 
infpe€tion feveral other accounts, fuch as thofe of the ^°""f^ ^o*"- 
ordnance, the board of works, money advanced by govern- thei/infp/c- 

E 2 mcnt, ^»<>n^"«now 
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QiKkr the mcnt by way of imprefts, &c. But they are now con- 
«nf^forriOT ^^^ merely to the treafury accounts ; and all thefe other 
accounts. accounts are made fubjecfi to the examination of five 
Commiflionersy confiituted for that purpofe, called the 
Commiflioners of imprefts and foreign accounts. But 
thefe are not properly to be confidered as ofBcers of the 
treafury. 



CHAP. III. 
Of the PUBLICK REVENUE op IRELAND. 

AS a preliminary introdudion to the prefent-ftate of 
the revenue of Ireland, it might have been a matter 
of curiofity to have entered into an hiftory or detail of the 
ancient revenues of the crown, the feveral branches 
which compofed them, and the manner of levying, 
accounting for, and paying them into the Exchequer. But 
this fubjedt I (hall leave to the antiquarian, who has 
abilities and leifure to make the necefiary refearches into 
the publick offices and ancient records of this kingdom^ 
and fhall content myfelf with deducing an account of the 
Itifh publick revenue, from the reftoration, (foon after 
which the ad of tunnage and poundage and the a€l of 
cxcifc were made) to the prefcnt time. 

And this publick revenue may now be confidered as 
divided into, I. The King's Hereditary reven^ub* 
IL The AnDiTioNAtr duties granted for the better fup*- 
port of government: And III. the Appropriated duties. 

Hereditary And I. the Hereditary revenue, fo called from its being 

veftcd in the King, his heirs and fucceffors, and which 

amounts 
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amounts in grofs, at a medium of the laft 12 years preceding 
25 th March 1773, to about £640,00^ a year, is that 
which either is the ancient patrimony of the crown ; or 
elfe was granted to King Charles II. by parliament, by way , 
of purchafe or exchange for fuch branches of the King's 
inherent hereditary revenue as were found inconvenient 
or burdenfome to the fubjeS; or perhaps in lieu of forfeit- 
ures which the crown was entitled to ; the produce of all 
which belongs to the crown, to be applied, under the con- 
Aitutional trufl, for publick fervices. 

Thefe may be confidered in the following order, viz. Of what it 
The King s rents, cuftoms outwards and inwards, import ^°"^^«- 
excife, prizage on wines, lighthouie duties, ale, wine, and 
flrong water, licences, feizures and forfeitures, hearth 
money; and the cafual revenue, confifting of fines, 
forfeited recognizances, cuftodiam rents, together with 
fome other cafualties, as waifs, eftrays, goods of felons 
and fugitives, &;c. 

The ad of re-affumption, viz. 11 Wil. IIL Eng. makes HowfarchaN 
the crown rents, quit rents, and chiefrys, unalienable; f^j^^J^y^^ 
and enads that they fhall for ever be and remain for the 
fupport and maintenance of the government of .this 
kingdom. The ad of 14 and 15 Car. 11. c. 18, granting, 
the revenue of ale licences, retrains the crown from farm- 
ing it or charging it with gift, grant, or penfion. And 
the ad of 14 and 15 Car, II. c. 17. granting the hearth 
money, reftrains. the crown from particularly charging it 
with grant or penfion. And thefe feem to be the only 
branches of the hereditary revenue which the crown is 
reftrained from charging or aliening. See 5 Mod. 46, 
54, &c. 

11. The 
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Additional 
duties. 



Appropriated 
dutiei. 



Paid as the 
others into 
the treafury. 



II. The next head to be confidercd are the Additional 
Duties, which are granted, in aid of the hereditary 
revenue, for the fupport of his majcfty^s government j 
and are always granted for two years certain, beginning 
and ending on the 25th of December; and fo far as 
they are granted without fpecial appropriation, they atp 
granted to the crown under the fame conftitutional truft 
with the hereditary revenue. 

III. The laft head of the publick revenue are the appro-, 
priated duties ; which are impofed for certain particular 
purpofes, to which they are fpecially applied by parlia- 
ment at the time of granting them j and thpfe appropria- 
tions, at prefent fubfifting, are, the loan, the tillage, the 
linen manufadure, the Dundalk cambrick manufadure, 
the proteftant charter fchools, and the Lagan navigation. 

And thefe duties are paid into the treafury as all the 
others arej butjt is only for convenience; they are fepa- 
rately accounted for, and iffued by different warrants; 
being paid, according to the directions of the feveral adls of 
parliament, to the orders, or on the receipts of the corpo- 
rations, or private perfons refpe€HveIy intcrefled therein, 
without any warrant figned by the government. 



CHAP. 
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C H A P. IV. 

Of the KING'S RENTS in IRELAND, and thb 

ANCIENT AND PRESENT METHOD of 

COLLECTING THEM. 



THERE are four feveral forts of rents in Ireland Rent« payable 
referved and payable to the King, to wit, Crown d^ffc^itimda^ 
Rents, Port-corn Rbnts, Compositimj Rents^ and of. 
QjjiT Rents. 

The Crown rents are ancient rents referved upon grants Crown rcott, . 
made by the Crgwn of their demefne lands^ and landeof ^^*^' 
inheritance. 

^ And the greater part of thefe rents, at this day, arife Outof what 
upon grants made of the lands, tenements, hereditaments, ^«7»fo^«- 
&c. which formerly belonged to monafterics, abbeys, prio- 
ries, and other ^religious houfcs, which, in the reign of 
King Henry the Vlllth^ were either diifolved, fuppreffed, 
renounced, relinquifhed, or furrendered to his Majefty^ 
and which, together with the ibites, ambits, circuits, and 
precin<Sts thereof, and all the lands, tenements, heredita- 
ments and appurtenances thereunto belonging, were after- 
wards, by two feveral adls of parliament, 28 Hen. 8. cap.' 
16. and 33 Hen. 8. cap. 5. given to, vefted in, and ad- 
Judged to be in the very adual and real feifin and poffcf- 
fion of his Majefty, his heirs and fucceflbrs for ever ; in 
as large and ample manner and form as the then late ab- 
bots, priors, commanders, and other governors of the 
faid religious houfcs had held and enjoyed Ihe fame 5 to- 
gether 
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gcthcr with all and every the rents, fervices, and rent-feek, 
and all other fervices and fuits which were due, to be paid, 
or done to any perfon or perfons from, or out of the pre- 
miffes, or any part thereof. 

Other Crown And the rents refer ved on all grants from the Crown, 
icnta. ^£ fairs, markets, ferries, and fifheries, arc called .alfo 

Crown rents. 



Rents on The rents referved on the grants of the fix efcheated 

fJiore'oMhc counties * in the province of UllVer, are alfo called 
comraiffioQt Crown rents, and arc entered as fuch in the King's rent 

of grace called it o 



Crown rents. 



• There were fix counties efcheated or forfeited to the Crown, on the rebellion 
of the earl of Tyrone and others, to wit, Donegal, Tyrone, Derry, Permaodgh, 
Cavan, and Armagh, Thcfc fix counties were planted with gr^it judgment by 
King James the Firft, on a plan formed by Lord Chancellor Bacon, but much 
improved by Sir Arthur Chicheder, afterwards Baron of Belfaft, and Lord 
"Deputy of Ireland, and who might be faid to be the real proprietor. On this plan 
the lands which were to be afllgned for planting, were to be fo ailigoed either to 
the old chieftains^ or inhabitants, or fervitors of the Crown, (who were the great 
officers of ftate* or captains and officers in the army) or clCc to Engli'fli and Scotch 
undertakers ; and different allotments were mide to each of thefe, and encourage- 
.ment given to them all, but efpedally to the fit ft, to gain their good- will. 

The lands to be planted were divided into three proportions, the greateft, of 
2000 Englifh acres, the middle, of 1500, and the leaft, of looo; each and every 
county was fet out into thefe proportions ; the one half of it afllgned to the fmalleft, 
and the other half divided between the other two proportions. 

And thefe eftates were granted by the King to thefe feveral perfons to be held by 
them and their heirs ; the undertakers of aooo acres held of him in capite ; thofe 
of 1500 by knights fervicc 5 and thofe of 1000 in common foccage. See Carte's 
life of the Duke of Ormond, vol. i. pag. 14, 1 ^, 16 ; as to what obligations each 
of thefe were under as to building, planting, with freeholders, &c. 

On thefe donations of lands the following rents were referved to the Crown, viz. 
upon everf 1000 acre^ (after three years exemption, and three years at half rent) 
a rent of 5I. 6s, 8d. from the undertakers and fuch fervitors as planted whh 
Britilh tenants 1 of 81. from fervitors that planted with the Iriih ; and of 
lol. 138. 4d. from the natives, who were not obliged to build caftles. 

And 
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And the yearly amount of the faid Crown rents is about Crown rents. 
X:i48oo a year. '^^ooi.a 

The Port-corn rent was a kind of rent formerly paid by Port-cor« 
many of the tenants to the monafteries and abbeys before J^n'J^Vrrm*' 
their diffolution, as aforefaid, by fervice, or in kind, by whence it 
port-corn^ ox marts, or by rendering of corn, and other 
produce of the lands. And it is called port^ from forto to 
carry, or, quia ad fortam tnonafterii jacehatur. And the 
fpecies of corn fo referved, are wheat, here, malt, and 
oatmeal j but in one grant beeves are referved. 



arifes. 



And in feveral of the grants fo made by the Crown, Referved hj 

after the diffolution of the faid religious houfes, and efpe- J.^® ^*j°^" '" 

cially of redories and tythes, and other the fpiritual pof- together with 

feffions thereof, this port-corn rent has been referved, as » Crown rent. 
well as the Crown rent, or rent in money. 

And all thefe port-corn rents, which amount to about Granted to 
j^oo a year, were, fbortly after the diffolution of the ^^^^^^^ 
abbeys, ^c given by the Crown to the Lord Lieutenant, aod other 
and to certain other great officers in Ireland, to wit, the «'*»' officers. 
Matter of the rolls, the Lord Chief Juftice and the Lord 
Chief Baron, and the Prcfidents of Munfter and Conaught ; 
and they were accordingly put upon the eflablifhment for 
the fame, in the 4zd year of the reign of queen Elizabeth ; 
as appears by the rolls in the office of his Majefty's Auditor 
general, (where thofe allotted to the Lord Lieutenant arc 
under the title, fivord) and are faved and confirmed to 
them by the a£l of fettlement in the foUowir^g words ; 

** Provided that neither this ad, nor any thing therein Referved hj 
^* contained, fliall extend to the difpofing or altering of any Jf^je^^n^ to 
Vol. L F ** impropriate 
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<* impropriate redories, or tythes, or rents, now, or lately 
" enjoyed or pofleffed by, or fettled on, the Lord Lieute^ 
** nant or other Chief Governor or Governors of this 
*' kingdom for the time being, or which at any time have 
" been, or arc now enjoyed, pofleffed, or received by the 
" Lords Prefidents of Munfter and Conaught in right of 
" their refpedive places, aqy thing in this adl to the con- 
" trary in any wife notwithftanding. 

** And that the Lord Chief Juftice of his Majefty's court 
" of King's bench, the Lord Chief Baron of his Majefty*s 
" court of Exchequer, and the Matter of the rolls, or any 
*' other of his Majefty's officers of this kingdom for the 
*' time being, (hall and may have and receive fiich port- 
** corn of the feveral redories which formerly have been 
^* paid and referved." 

And by the aforefaid grants, the faid port-corn is to bo^ 
rendered at the principal town in the county named in the 
patent, on or before the ad day of Februiary in every year, 
to fuch perfon or perfons as the Lord Lieutenant of other 
Chief Governor or Governors of the faid kingdom of Ire- 
land. for the time being, fhall, from time to time, appoint 
to receive the fame. 

And what But in the faid grants there is ufually a claufc or provifo, 

bent "or* other c^f^powering the incumbent, or other proprietors of the fpi* 
proprietor ritual poffeffious thereby granted, on their producing a 
dTrmg^h/de' t)ill to the Vicc trcafurcr, or Receiver general for the time 
ftikorretam. being, teftifying the delivery of the grain> &c. to defalk 
or retain in their hands, for the faid graki, two (hillings a 
peck (modiusj, lawful money of Ireland. And by conftats 
•from the rent rolls of queen Elizabeth in the Auditor ge- 
neral's office, the number of pecks charged on each deno- 

mnatiouj 
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mination, are mentioned ; and ihey are valued at a certain 
fum for each pecli, as i£fuch fum was to be received ia 
liqu of the port-corn ; and the fum at which the faid pecks, 
payable out of each denomination, are valued, is the fame 
fum, which, by the faid grants, was to be fo defalked for 
the port-corn, delivered for fuch denomination, out of the 
Crown rent thereof. 

The faid fiate officers being fo' entitled, they nfually 
farmed out the faid port-corn to certain farmers, at a cer- 
tain yearly rent, faid to be ;^200* 

.But fuch farmers having ufed great feveritics and ex* Serentiet . 
aftions to the incumbents and proprietors of the fpiritual ^^cdbyihc 
livings, a doubt arofe, when the faid port*corn had not theieof. 
been delivered in kind at the times and places appointed 
by the grants, but had been fatisfied in money or other- 
wife by agreement with the Chief Governors for the time 
being, as was ufually the cafe, ^whether the incumbents or 
proprietors of the faid fpiritual livings were entitled to de- 
falk any fum in their hands by virtue of the faid grants, 
although they fhould bring a biU or note from the perfons 
entitled to the iaid port-corn, or the farmers thereof, to 
the Vice treafurer or Receiver general, if in truth the faid 
corn had not been adlually delivered according to the 
grants, but fatisfadion by agreement had been made for 
the fame. ^ 

And complaints having been made of the faid exa£li- * 
ens and feverities, in order to remove all fuch com- 
plaints and grievances, it was mutually agreed upon, 

F 2 and 
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and a * deed executed in purfuance thereof, bearing date 
the 7th day of March 1698-9, between their excellencies 
the Lord Duke, of Bolton, and the Earl of Galway, the 
then Lords Juftices of this kingdom for themfelves, and 
as far as they could, for the Chief Governors that fliould 
be thereafter on the one part, and by Dr. John Bolton 
for himfclf and the other incumbents or proprietors of 
the faid redories, (he being by letter of attorney law- 
fully empowered fo to do,) on the other part, that for the 
year ending the fecond of February then laft, th6 faid 
incumbents or propricto^rs (hould pay for the faid port- 
corn, to the faid Lords Juftices, the fum of 5s. 6d. for every 
modius grant referved by the faid patent, amounting in the 
whole to 269I. 18s. 3d. as in the fchedule thereunto annex- 
ed is exprcfled ; and for every year after, at or before 
the fecond of February in each year, five fhillings per 
peck, which amounted unto 245I. 7s. 6d. per. annum; 
And it was alfo further agreed, on behalf of the feveral 
then incumbents, or that fhould be thereafter, and the 
proprietors of the faid redories, that none of them fhould 
afk, demand, or defalk any allowance on account of the 
faid corn, or by virtue or colour of their faid feveral pa- 
tents, but fhould pay the feveral yearly rents payable to 
the ctown, as aforefaid, out of the faid reflories, without 
any defalcation or dedudlion whatfoever, faving never- 

* The rolls office, Auditor general's office, and coqdciI chamber, have been 
fearched for this agreement, but it is not be found j but it is entered in a book 
in the Auditor general's office. But in the year 1761, thefe matters hiving been 
laid before the Attorney general, and others of his Majefty's council, they were 
«f opinion that the Lord Lieutenant, or his farmers cannot Yue for the rents on 
the agreement of 1698; but that the proceedings mud be in purfuance of die 
grants, and for the port corn ; and that, tho' the port-corn payable Jby the proprie* 
tors, is by the eftabliihment alTigned to feveral great officers, yet that it ftill 
remained payable to the King, and that the procefs muft iifue in his Majefty'a 
name, for the recover/ of any arrears that may be due thereon. 

thelefs 
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thelefs, air their ri^t and title to the faid allowance^ of 
eighteen pence per peck, as in their refpeflive grants and 
patents are referved and exprefTed, in cafe the faid 
agreement (hould at any time thereafter be broken or^ 
made void.. 

And thrs port-corn may be recovered' as others his ma- How recover* 
jefty-s rents, (which fee hereafter,), to wit by diflrefs, * 
ieizure^ or information; And, in* all' the grants thereof 
there is aclaufe, that if the fame fhall be in arrear, the 
King^ his heirs and fuccefTors, may rcrcnter and take the 
iflues and profits thereof^ to his and their own ufe, un- 
til the faid arrear ifaall bo fully fatisfied; and then, and 
not before^ the tenants of the aforefaid fpiritual tenures 
to^be reftored to the poflefiion thereof^. 

^But by the King^s letter bearing date the 20th of April' Nowptid to 
1763, it was diredcd that the rents ufually accruing to i^;,^''^^£, 
the Chief Governor or Gbvcmors of Ireland for the port- rcvtaue. 
corn throughout Irdand> Ihould foe no longer paid to the 
Ikid Chief Governor or Governors for their ufe, but to 
the Commiflioncrs of his Majefty's revenue from time to 
time, for the ufe of his Majcfty, his heirs and fucccffors^ 
Andby the government's warrant dated the I ft. of Jtily, 
in- the fame- year, his MajcftyV Auditor general was re- 
quired to make out one or more particular or particulars 
of the faid rents, and to put the fame in charge upon 
hrs Majefty's rent, rolls, and to make a return thereof to 
the faid commiffioners in order to be collcded by their 
officerst in like manner as his Majcfly's other rents, are 
coliedled: 

And the Auditor general thereupon returned fcveral 
confiats of charges of port-corn» which appeared to have 

been 
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-been taken from a rent-roll thereof, made in the reign 
^ of Qpeen Elizabeth; which 4-ent-roU is now the only 

evidence of fuch rent, where the denominations have not 
been granted away .by the crown* 

Compofition The Compofition rents are certain rents referved to the 
rcnta, w t ^q^^ upon a compofition made in the; reign of Qpeen 
Elizabeth, between her majefly and the lords and chief- 
tains of Conaughty in lieu of ceiTes, imprels, and quar- 
terage of foldicrs. 

And how And the original of thefe compofition rents was in this 

thcjarofe. manner. . Several knds in the province of Conaught and 
Munfter, and other countries in this kingdom, formerly 
held by Irifh cudom, ^nd not by tenure, according to 
Englifh laws, were charged with heavy cefTes and taxes, 
and fubjedl to the depredations of men of war ;. wherefore, 
at the firfl quieting and fettling tbofe parts under the 
Englifh government, the lords and chieftains of the faid 
provinces and countries petitioned her Majefty, by her 
then Lord deputy, to accept from them the furrender of 
^ all their lordfhips; manors, lands, tenements, and other 

their pofTeflions, to the end it might pleafe her Highnefs, 
after the faid furrender fo made, to grant to them the 
fame their lands and poiTeflions, to hold of her Highnefs» 
her heirs and fuccefTors, by fuch tenures, rents, fervices, 
and attendance as fhould be thought meet and conve- 
nient, refpe(f2ing the x^uaatity and i][uality of the faid 
lands, &c. 

Aft to enable And accordingly an ad of parliament was made, in the 
mrkfTnt'^ 1 2th year of the reign of her faid majefty Qpeen 
oTtbe Unds' Elizabeth, by which it was enaded, that patents (hould 
wordingiy. |^ ^^^^ ^^j ^^ f^^j^ perfoft^ gs (hould furrender to the 

Crown 
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Crown their lands, Co held by Iri/h cuftom, to be holden 
ofherMajefty, her heirs and fucceffors, for fuch eftate, 
and by fuch tenure, rents, and fcrviccs, as fhould be 
cxprefled and rcfcrved in the faid letters patent. 

And afterwards in the 27th year of the faid reign, a Gommlflloii 
commiflion iffued giving authority to fir Richard Bingham ^^^^^^^^QJ^^ 
then governor of Conaught, and*twenty-one other Com- between Q. 
miffioners to make a compofition between the Qjicen and ^^^ ofVo-^ 
the lords and and their tenants of that country, and of naught and 
Thomond, for a rent certain to be paid out of every ^^«« *«"*'^*«* 
quarter of land therein, in lieu of all manner of uncertain 
cefles, cuttings, and other exactions, accuftomed to be 
borne to the Queen and her predeceflbrs for the martial 
government thereof; and further the Commiflion cm- 
powered them to do all things as to their difcretion fliould 
feem beft, as- well in the faid compofition, as in the 
divifions of baronies into manors, and to advifei all other 
things that ihonid tend to the general good and quiet of 
the country, and the good fubjeds of the fame. 

And accordingly, indentures bipartite were entered into Indcntmei of 
on the ad of September following, whereby it appears, -^ pS?fu^ 
ift. that the Lord Deputy Perrot did covenant on behalf thcicof. 
of the Qjiecn, that the chieftains, gentlemen, freeholders, 
and inhabitants, their heirs and afiigns, fhould from the 
date of the faid indenture be exonerated for ever from all 
ccflTes, exaflions, cuttings^ impofitions, purveying, eatings, 
finding or bearing of foldiers, and from all other burdens^ 
other than the rents, refervations and charges in the 
indentures fp^cificd, and to be enaded )n parliament. 
In confideration whereof, the faid chieftains, gentlemen, 
freeholders, and inhabitants did grant to the faid Lord 
Deputy and his heirs, to the ufrf of the Qiieen, her heirs 

and 
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and fuccefTorSf a yearly rent charge of ten ihillingi 
fierling out of every quarter of land withifi that province. 
2dly. they agreed not only to anfwer for ever to all 
hoflings, rpadst and -journies within Conaught, where 
and when they fhould have notice from the government, 
50 able well armed footmen, upon their own charges^ 
befides the rent aforefaid; and to all general hoflings 
proclaimed within the realm, ^o well armed footmen^ 
furnifhed with carriages and vi<9uals, at their own coils, 
during the time of the faid general hotting^ if the govern- 
ment require it sdly. That the ftyles and titles of captain- 
ihips and taniotihips, and all other Irifh jurifdidions^ 
together with all eledXions and cuAomary divifions' of 
lands, fhould be aboliikedi and that the lands and inhe- 
ritance fhould lineally defcend according to the courfc of 
common law. 4thly* That the chieftains, gentlemen, and 
inhabitants, ihould fcy letters patent have diverfe lands in 
the indentures fpecified to them and their heirs, free from 
the compofition, to be held by common knight ferviceu 
And that they fhould have all goods and chattels of 
felons, and other xafualties and amerciaments. 

£rrort In But it Being afterwards fotind, that there were various 

^*^°*- errors and defers in the faid indentures of compofition, 

and many errcmeous proceedings in the execution thereof, 

LcttcrofKing in order to re€lify thefe errors, and to remove all doubts 

boldli com^ concerning the aforefaid compofition, and the non-per- 

iniffion of formance thereof, and to remedy all the defeds which 

might be in the feveral titles which were derived under 

the faid compofition, his Majefty King James I. by his 

letter dated 21ft. July 161 5, empowered furrenders to be 

taken from the faid inhabitants, and gave the following 

diredions } 

Firfl, 
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" I ft, To inquire by commifllons, what quantity of 
** lands every of the faid inhabitants were fcized of, and 
" upon return thereof, to accept furrenders of fo much 
*^ tHereof as the faid perfons fhould offer to furrender, and 
**^to caufe letters patent to be made thereoff with a 
" ref^vation to the Kingt and his fucceffors, of the faid 
*' compofition royal mentioned in the indentures of Qjieen 
<^ Eliz^>ethy and fuch other rents and duties as were then 
^^ anfwered to the King, to be holden by common knights 
^' fervice, with a claufe that no mention ihould be made 
** of the furrenders. 

^^ 2dly, That in the faid grants ihould be contained 
^* feveral pardons and grants of their feveral intrufions, 
*^ fines for alienations without licenfe, mefne profits, 
^^ reliefs, fums for refpite of homage, concealed wardfhips; 
^ or that the deputy give them fuch other effedual dif- 
^^ charges as fhould free them and their heirs from all 
^^ future trouble in any of the King's courts ; with a 
^^ provifo, that they fhould firfl make fome moderate 
<« compofition for their faid feveral intrufions with fuch 
*^ patentees, or their affigns, to whom any grant had 
•* been made of the fame; the fourth part of which 
** compofition was to be referved to the King'*. And 
afterwards feveral furrenders were made and letters 
patent granted in purfuance of the faid letter. 

But towards the end of the reign of King James I. it ^^ ^^^^ 
being difcovered that neither the furrenders^ or patents and omif. 
which had been fo made and paflfed, had been enrolled in vcrwi.^'^^ 
Chancery, by which means the title of the patentees be- 
came defedive, and the lands were fuppofed to remain 
ftill vefted in the Crown, the King propofed to make a 

Vol. I. G plantation 
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» 

plantation there, as had been done in Ulfter ; though the 
omiflion was not fo much the wilful default of the pa- 
tentees as the negledl of the officers, to whom they had 
paid near ^2000 for the enrolments of the patents, which 
were never made. 

New compo- But King James died before he could complete this 
kiigCh\rT«i! fcheme. And in the third year of the reign of his fuc- 
and the pa- ceffor Charles I. a treaty was fct on foot and concluded 
between him and the patentees, by which, in confidera- 
tion of a fum of ;^i 20,000, agreed upon to be paid by them 
to his Majefty in gales, they were admitted to enrol the 
furrenders and patents made to them ; and fuch as had a 
mind to make new furrenders, were to have the fame ac- 
cepted and enrolled, and new patents pafled to them. And 
for their further fecurity, their feveral eftates were to be 
confirmed to them and their heirs by the next parliament, 
to be held in the kingdom. 

And the pa- And fcvcral ads of parliament were afterwards, though 

cd° by^a^'of ^o' without much difficulty and oppofition through the ar- 

parliamcnt. bitrary councils of Lord Strafford, made in this kingdom, 

for the purpofe of confirniing patents paffed for thofeand 

other lands, under commiffions of grace, as they were 

called. 



How thcfe 
rents are in 
charge, in the 
King's books. 



And the aforefaid compofition rents are in charge in the 
King's rent rolls as follow, to wit, for every quarter part 
of a town land, los. And for every ca:rtron, 2s. 6d. 
But I do not find that it was afcertained what number 
of acres any of the faid denominations fhould contain. 

There 
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There were alfo other compofition rents which depended Other com- 
on a compofition made by the Lords of the pale, and the P^*"^"'^**^' 
inhabitants of the province of Munfter, with Sir William 
Fitzwilliams, who was alfo Lord Deputy here in the reign 
of queen Elizabeth, after Sir John Perrot ; but there does 
not at this day appear any diftind account of thefe rents ; 
and it is imagined they have paflTed under the denomina- 
tion of quit rents* 

And the amount of thefe compofition rents is about Compofition 
;fioooayear. ^ Jea? '''''''*'* 

Qpit rent is a rent which arofe and was induced in this Quit rents, 
kingdom after the rebellion in 1641, by the ads of fettle- Z^!^^' *!ll 
ment/and explanation. And it is an acrable rent, according induced. 
to the Englifti ftatute meafure, refervcd upon all the 
cftates in Ireland, which were forfeited by that rebellion, 
and granted by the Crown to adventurers, foldiers, and 
debenturers 5 and on lands which were then feized, and 
afterwards reftored to innocent papifts by decrees and cer- 
tificates; or on lands given to them as reprifalsj or to 
tranfplanters. 

And the rateis according to which thefe rents were re- 
fer ved were as follow, viz. 

L s. d. 
Leinfter - - - - 003 
Munfter - . . o o 2i 

002 
Conaught - - - o o li 



For every acre in 1^^,^ 
•^ yUlfter 



And the yearly amount of thefe quit fents is about Amount of 

^^50840. quit renta. 

G 2 Thefe 
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give receipts 
for all pay- 
tittnts, &c. 
mid tfi^'r fees. 



TheKiDg's Thcfc fcnts arc paid to the feveral collcdors of his 

paid to the Majcfty's revenue, whofe receipts, by 9 W. 3, 31. are 

coiieaor3of gQQ^ ^^^ y^lid in law againft the Crown, and as effedual, 

to all intents and purpofes, as an Exchequer acquittance 

duly paflcd and entered in the feveral offices of the 

Exchequer. 

Coiicaors to And the colledors are thereby required, upon payment 
of any part thereof, to give to the perfon fo paying the 
fame, a full receipt or acquittance for what he (hall re- 
ceive, in parchment under his hand, wherein he (hall 
mention the fum fo by him received, and for what gales 
rent, and for what land, and on what account the fame is 
paid to him 5 for which acquittance they are to receive, 
for any fum above five fhillings, and not exceeding twenty 
fliillings, fixpence; and for every fum above twenty fhil- 
lings, and not exceeding five pounds, one fhilling ; and 
for every fum above five pounds, and not exceeding fifteen 
pounds, one (hilling and fixpence j and for every fum 
above fifteen pounds, two fhillings; and in no cafe to re- 
ceive any more for one acquittance than two fhillings. 



Perfons 
charged with 
feveral dif- 
tioa fums ia 
refpcdt of fc- 
TCial parcels 
of lands ro 
have one ac- 
quittance 

Ottl/. 



And by Sed. 4, where one perfon flands charged with the 
payment of feveral and diftinft fums, in refped of feveral par- 
cels of lands, or where the fame is in charge in the name of 
other perfons, not in pofTeflion of fuch lands, the feveral 
collectors are thereby required, on receipt of the faid rents» 
or any part thereof, to give to the perfon In pofleflion 
and paying the fame, one acquittance for what be fhali 
pay; which acquittance fhall diftindtly mention as well 
the lands and tenements, as the rent paid, and for what 
gale the fame is paid, and by whom j for which one ac- 
quittance 
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quittance the coUedlors are to receive no greater fee than 
as aforefaid. 

By flat. 1 1 Wil. III. ch. 2. Eng. the forfeited eftates in cftates in Ire- 

Ireland (hall, after fale thereof, befubjed to fuch crown ^^.^l^'^^ 

rents, quit rents and chiefries, as the fame were liable quit,e5ff.renit 

to on the 13th of February 1688. befoTl7^!h 

Feb. 1688. 

But it is thereby provided that nothing therein con- Nottocitcnd 

tained (hall make void any grant of any quit rent, or 10 make void 

^ other rents, made in confideration of any juft debts re- *°[j f[*°'^ji^ 

leafed to the crown, to the full value of fuch grant j or rent made in 

make void any grant for redudlion, or abatement of any of anv'^juft* 

quit rent, where the fame abatement hath been made in ^«*>t» rcieafcd 
confideration of the barrennefs or coarfenefs of any lands 
out of which the fame Is i(ruing, or for the better 
improvement thereof. 

By ifl Ann. flat 2. ch. 2i» Eng. The truftees for for- Trufteea of 
feited eftates, or any feven of them, with the confcnt of t?/iniretnd?o 
three of the Commifiloners of the revenue in Ireland, may apportion quit 
apportion any quit rent, crown rent, or compofition rcnwoV'ihe 
rent, payable to the Crown, and charge the fame in par- [amc parceU s 
eels upon the lands liable thereunto, fo that every part 
fold by itfelf, having regard to its quantity and value, 
may be liable to a certain proportion of the faid rents; 
which apportionment, fet down under the hands and : 
feals of the faid truftees, &c. and Commiftioners, &c. and ^ 
enrolled in the Exchequer in Ireland, (hall be good in * 
law, and be rcfcrvcd to her Majefty, 6v. in the purchaie 
deed 5 and the premifes fold difchai^ed from the reft of 

the. 
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the faid rents, and (hall be liable to the faid refcrvcd 
rent in thq fame manner as it was before to the whole 
rent. And if the truftees and Commiflioners fhall not 
agree in the faid apportionments, before the 24th of 
May 1703, or ihall fooner difagree in them, the Chief 
Governor of the faid kingdom may make the like ap- 
portionment, which (hall be of the fame force as if made 
as aforefaid *. 



Arrears from By flat. 9. Wil. III. ch. 29. and 2. Ann. ch. 4. the fe- 
f^QiioTcth veral arrears of quit rent out of lands, &c. returned to 



March 1^95 
difcharged. 



have been wafte from the 25th of March 1692, to the 
25 th of March 1695, are difcharged, Gfr. 



By fltat. 2. Ann. ch. 8, the lands called plus lands, 
or plus acres, which are parcels of denominations of 



Plus acres 

what, in 

whom vefted 

and. to what 

quit rent lia- *^,,^,. ., « r 

j,]^, • On the plan of this power m the truftees of apportioning rents, which ex- 

pired as is above mentioned on the 24th of May 1703, the court of Exchequer 

have iiace proceeded in the apportioning of rents 1 but alwa/s with a fal^^ jurt 



But for this purpofe, a petition is to be preferred to the court, verified hy 
affidavit, (notice being firft given to the folicicor for the King's rents,) who refer it 
to the Auditor general, and this order of reference is to be ferved on all the 
parties concerned ; and when the Auditor general has apportioned the rents, his 
report thereon will, on motion of counfel, be referred hy the court to the Attor- 
ney general, (notice being firft given ta the folicitor for the King's rents as afore- 
faid,) who is alfo to make his report, which is generally a tranfcript of the 
At?ditor'8 report ; and upon hia report an order is to be obtained for confirming 
it, unlefs.caufe, which order is to be ferved on all the other proprietors of the 
lands ; and if no caufe be ihown to the contrary, on affidavit of fuch fervice, and 
certificate from the fecond Remembrancer of no caufe, and counfePs motion 
thereon, the report of the Attorney general is confirmed abfolutely. And note, 
caufe may be (hown either on affidavit, notice and motion, or by exceptions to the 
report, which are to be fet down to be argued, as in other'cafes of exceptions to 
his report. Seethe cafe of his majefty againft Nutley, 30 June 1731. Same 
againft Daly, nth December i73i> againft Morgan, 31ft May 17459 and againft 
Rielly, Hill. 1748. 

lands 
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lands undifpofed of, where the refiduc of fuch denomi- 
nations have been granted by patent, are veiled in fuch 
perfons, who on the ift day of Odober 1702, were in 
poffeflion of fuch plus acres by themfelves or thofe de- 
riving under them, in their right, or under colour there- 
of j which perfons fhall hold and enjoy fuch plus acres 
to them and their heirs, Jiable to fuch quit rent for the 
fame pro rata^ as is payable out of the other part of 
fuch denominations. 

And by the faid a£l, reciting that there were feveral Undifpofed 
denominations of land entirely undifpofed, which, acres coarfe"* 
as alfo fome of the aforefaid plus acres, were fo coarfe ^^ barren. 
and barren that they were not worth the quit rent difpofed of. 
they were liable unto, and therefore remained defolate, 
it is made lawful for the Chief Governors and fix more 
of the privy council to demife or grant the fame to fuch 
proteftants, and for fuch term of years, as they fhall 
think fit, at fuch a reafonable rent as may encourage . 
fuch perfons to plant and inhabit the fame. 

But it is thereby provided that, nothing therein contain- 
ed fliall avoid any fettlement, leafe, charge, or other con- 
veyance, or encumbrance made by the perfons whofe 
eftates or poflTeflions are thereby confirmed, or by the 
perfons under whom they derive j but that the fame and 
all other rights and titles, except of her Majefty, to the 
laid, lands, ihall be of the fame eflTed as if the faid a£t 
had never been made. 

Rents are ufually put in charge two ways; to wit, by Rents put in- 
the Auditor general, ex officio^ from the King's grant; or charge two 
by the court of Exchequer upon a fcire facias on behalf of 
the Crown, 

Iti 
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By the Audi- In the firft cafe, where inquifitions have been taken 
Txo^X!uom either by fpecial commiffion, or by the efcheator ex officio^ 
the King's and a particular thereof made out by the Surveyor general 
^^*"^* and Auditor general, a fiat is then prepared by the Attor- 

ney or Solicitor general 'for the patent or grant of the lands ; 
which 7?^^ is to be lodged in the rolls office; and when 
the grant is fealed and enrolled, it is not given direiSly to 
the party concerned, but brought, by one of the clerks in 
the rolls office, to the Auditor general, to be by him en- 
tered, who from thence afccrtains the rent, and inferts the 
fame in the roll of the King's rents; and the grant is then 
delivered to the party. 



Or on a fcire But whcrc any old rent is to be put into charge, which 
facias^forhb h^th hot bcforc bccu in charge in the King s rent roll, or 
where there is any difficulty with regard to the right, fo 
that it may be neceflary that evidences and proofs be pro- 
duced for the determining thereof, in fuch cafes the proper 
method of proceeding is to fue a fcire facias for his Ma- 
jefty, direded to the flierifFof the county where the lands 
lie, to give notice to the party to anfwer the charge 
thereon *. 

The proceed- And the appearance to this fire facias is to be entered 

inp on fuch jj^ ^j^^ j^^\^ j^q^j^ jj^ jj^^ fccoud remembrancer's office, from 

whence this writ is to iffue. And on this fcire facias rules 

to plead are to be entered, and fuch proceedings had, as 

on fcire facias' s on recognizances to the King. 



* So determined in the cafe of his Majefty againft John Daly, In this court, 
Hillary term, 17$*. And in the cafe of his Majefty againft OBrien, afterwards 
Earl of Thomond, \n Hillary term, 17^8, after many proceedings liad been f«r 
ieveral years in each cafe, on the Attorney general's report and exceptions thereto. 

It 
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It has often happened that the fame lands have been Dlfdatmer, 
granted by patent to different perfons; in which cafe, if >« w'^*^ ca^«** 
it were upon the ads of fettleoient and explanation, the 
lands were adjudged to the patentee who had the prior 
certificate j but yet as thefe lands were often mixed with 
other denominations in the fame patent, the patentee, 
who did not enjoy the lands fo doubly granted, was never- 
thelefs liable,' ais to his other lands, to the rent referved 
upon the lands which he did not poffefs. 

In all cafes of this fort the grantee of the lands is to file andhow, 
a plea of difclaimer in the fecond remembrancer's office, 
wherein he is to fet forth his title to the lands in the grant 
which he doth poffefs, and then to difclaim the lands 
which he doth not poffefs; and. to this plea the Attor- 
ney general is to file a confefllon; and thereupon the 
court will give judgment for exonerating the defendant, 
and the lands of which he is feiicd, from the rents fo 
charged upon the lands he hath difclaimed ^ and this 
judgment is accordingly made up and enrolled among the 
records of the faid ofiice. 

As to over charges and double charges * which have ovcr chirgei 
happened in feveral cafes, as where more acres have been r *?^j^^3^i^(-^, 

veral cafes. 

♦ In the year 1758, it appearing to the comnaiflionerj of the revenue that feveral 
lands bad, for many years, been returned by the feveral colledtors of the kingdom^ 
in their lifts of arrears, as double charges, and that feveral perfons had, from time 
to time, been grievoufly vexed by diftreffes and otherwife for the fame, on the 1 1 tb 
of July in the fame year an order of the board was made, that the folicitor for the 
King's rents (hould caufe ail the faid double charges to be difcharged and ft ruck out 
of the rent rolls at the expenfe of the Crown, and without any expenfe to the 
fubjeft ; which was accordingly done on conftats thereof from the Auditor gene- 
ral, the confent of the Attorney general, and on motion thereon, by the folicitor 
for the King's rents without any other or further proceeding. 

Vol. I. H diftributed 
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^diftributed and granted, than the lands forfeited, by the 
Ifurvey and dtftribotioa book, appear to contain -, or where 
there have been two grants at different times to the fame 
perfon, or thofe deriving tinder him, of the fame lands, 
and the rents referved on each are both continued in eharge, 
whereas the laft rent only ought to be charged ; or where 
the fame lands are charged in two diftridtsy or charged 
twice in the rent rolU or where part of the lands lie in 
one barony and part in another, but being in different 
diftrids are charged in the rent rolls in botb^ or where a 
perfon apprehends that the Crown has not a right to any, 
rent with which his lands are charged, or that the landa 
are not liable thereto ^ in Aich and the like cafes the 
party fo charged may, as well before as after any diflrefs 
or other proceeding is taken for the recovery thereof^ 
The proceed- move the court by counfcl on a petition fctting forth the 
ih^a'rgetbem ^^^^^ (which arc ufually verified by affidavit) that it may 
by petition, be referred to the Auditor general to report thereon '^ and 
the court will make an order for' that purpofe, with a 
refpite of proceedings in the mean time : but theufuaJ no-- 
tice of thi^ motion is to be given to the folicitop for the 
King's rents. Then an attefted copy of the order is to be 
brought to the Auditor general, who thereupon will, if 
required, iffue fummonfes for attendances on him, and 
proceed to make his report. 

And the Au- And whcu the Auditor general has made his report, the 
^*wd^^^^ party, in whofe favour it is, may move the court by his 
the Attorney couufcl that the Auditor's report may be referred to the 
general. Atiomcy general, who makes his report thereon, which is 

ufually totidem verbis with the report of the Auditor gene- 
ral *, (for which his fee is two guineas); then a motion 

* Of late the Attorney general examines into the matters contained in tl\e report 
of the Auditor general, in prefence of the folicitor for the Crown and the attornejr 
for the petitioning partjr, and Yarrea the Auditors leport as he fees fit. 

may 
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may be made by counfeI» without notice, to confirm the 
Attorney generaPs report; and the court will make an 
order for that purpofe, unlefs caufe be fhown to the con- 
trary in four days after fervice of the order. And if no 
caofe he (hown in thefe four days, the court, on certificate 
thereof and affidavit of the fervice of the order, will on 
counfers motion make the order abfolute, and confirm 
the report. And if the report be in favour of the fubjed, 
the court will alfo order the rent and arrears to be ftruck 
out of charge; and if a diftrefs be taken, or fccurities or 
money lodged in the hands of the colledJor or other 
perfon, they will order them to be reftored to the party. 

And either party may, if he thinks himfelf aggrieved 
by the report made by the Attorney general, take excep- 
tions thereto ; and thefe exceptions are to be fet down as 
a cai fc, and argued in court by the counfcl for the Crown 
and party; but no exceptions arc to be taken to the 
report of the Auditor general, as his report muft be 
referred to the Attorney general *. 

But if it be a matter of great nicety and difficulty, the 
court will not determine it upon ^hefe exceptions; but 
will leave the party to be relieved by traverfe^ fctre facias^ 
&c. according to the circumftances of the cafe. See the 
cafe of his Majefty againft the tithes of Jerpoint in this 
court, Trinity Term 1749, where in fuch cafe a traverji 
was granted to the fubje^, aUhough the King was in 
poffeffion by virtue of an injuncSlion on a cuftodiam, on 
giving fccurity by recognizance to be anfwerable for the 
poffeffion and mefne rates, if adjudged againft the 

■ * So defeermined ia tht cafe of hU Majefty againd the right honourable Percy 
Wyndhatu Q*Briea aAerwarda earl of ThoiaoiK], in Hill. Term 1758L 
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traverfer, &c. and afterwards an aimveas tnanus was 
granted. 

By flat. 3 Geo. III. ch* 22. It is made lawful for every 
perfon, bodies politick and corporate, at any time befbtc 
the 25th day of March 1770, to prefer their petitions to 
his Majefty's court of Exchequer, thereby fetting forth, 
that all or feme of the lands, redory, abbey, priory, or 
nionaftery lands, tithes, fairs, tenements and heredita* 
ments whereof they are feized, are fubjed or liable to 
fome certain quit rent, crown rent, compofition rent, or 
other chief rent, payable to his Majefty, which hath not 
been paid by them, or thofe under whom they refpedively 
derive, for 20 years next immediately preceding the 29th 
day of September 1764, particularly dcfcribing, in fuch 
petition, the lands liable to the payment thereof, as well 
by their prefent as former names and denominations, and 
thereby fubmitting to pay all fuch annual quit rent, crown 
rent, compofition rent, or other chief rent, as fhall 
become due after the faid ?9th day of September, and 
praying to have fuch lands difcharged from all arrears of 
fuch rent incurred, due before the faid 29th day of Sep- 
tember 1764; on whiph petition an order fhall be made 
by the court, that the Auditor general fhall fearch into 
the refpedive rent rolls, books and records in his office, 
and fhall certify to the court, by a certain day to be 
appointed by the faid court, whether any fuch rents, as 
are mentioned in fuch petitions, have been accounted for 
to his Majefly or his predeccffors, within the fpace of 
twenty years next preceding the faid 29th of September, 
1764. 

And the Auditor general is thereby required to certify 
to the court, whether it appears to him that fuch rents 

have 
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have been paid or accounted for to his Majefty or his prc- 
deceffors, within the fpace of 20 years next before the 
29th day of September 1764; for which fearch two 
(hillings and fix pence and no more^ and for which certi- 
ficate fix fhillings and eight pence and no more^ and for 
entry of a difcharge of fuch arrears out of the rent rolls 
three fhillings and four pence and no more, fhall be paid 
to the faid Auditor general. 

And if upon return of fuch certificate, and upon 
examining into the truth of the allegations of fuch peti- 
tion, by the court, in a fummary way, it fhall appear to 
the court that the allegations contained in fuch petition 
are true, or if it fhall appear that no quit rent, crdwtf 
rent, compofition rent, or other chief rent payable to his 
Majefly, has been paid for or out of fuch lands, or has 
been accounted for to the colledlors of his Majefly's 
revenue, for the diftrid wherein fuch lands lie, within the 
term of 20 years next before the 29th day of September, 
1764, in fuch cafe the court is by faid ad required to 
make an order on fuch petition, that the lands therein 
mentioned and the perfons who from time to time refpec* 
tivcly held and enjoyed the fame, fhall be abfolutely freed 
and difcharged of and from all fuch rents and arrears due 
or in arrear at any time before the faid 29th day of Sep- 
tember, 1764 J and fhall order the faid Auditor general to 
give in charge fuch growing rents as the faid lands fhall 
appear to be charged or chargeable with, which fhall 
become due from and after the faid 29th day of September, 
1764, to the colleflors of the diftrids where (iich lands 
lie, to the intent that the fame may be duly coUeded for 
the future ; and fuch order fhall be an efFedual difcharge 
againfl his Majefly, as to fuch publick arrears. 

The 
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Old method Thc old mcthod of cc41e^ing thcfe rents antecedent to 
!*h?S?"* the year 1693 * (at which time the cftablifhment of the 
rents. kingdom was fettled) was thus ; 

The patents on which thefc rents are referved were 
originally, after they were enrolled, (as they are at this 
day) entered with the Auditor general of the Exchequer^ 
who out of them made an abftradl of the rent referved, 
for what land, in what country, from whom, and of the 
date of the patent ; and thefe abftrads were reduced under 
the heads of the feveral counties where the principal 
denominations of lands, out of which the rents were 
referved, lay. 

67 procefs of From this office a rent roll was twice a year tranfmitted^ 
th^S'^ff^ fometimes to the fecoad remembrancer's office, fometimes 
to the clerk of the pipe ; which lail office, twice a year, 
viz. at Michaelmas and Hillary terms, made out procefs 
to the rcfpedJive fherifFs of the fcvcral counties 141 this 
kingdom for the coUedlion of them. 

Who ac- And the refpe^live flieriffs for each county, once a year 

counted for when they paffed their accounts, accounted with the 
court of Exchequer for thefc rents ; and the whole rent 
roll for each county being in open court read over to the 
fheriff, he upon his oath gave his anfv\ er to each particu- 
lar; if received, he charged hi mfclf with it, which in the 
Exchequer language is called Tb/, L c. Mum in 7nanibns ; 
if not received, he gave his reafons upon oath why he 

* The total amount of thefe rente at that time was /6506a 16 3, out of 
which ;£4664 lo were to be deduced for feveral of the faid renta graated to parti* 
cular perfons by K. Ja. I! and K. Wil. and Q. Mary 5 but they were afterwards 
made unalienable by the Englilb a6l of 1 1 Wil. HI. as Is before mentiooed. 

could 
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tould riot calle<Jl it ; which, ifjuft, were allowed by the 
court ; if not, the court charged the flieriff with it, and 
let him take a writ of affiftance to coliedl it for himfelf. 

The arrears were fent out again by writ or by proccfa 
to the fuccccding fheriff together with the rents of his 
time. 

*rhc iberiff took a debet of the balances due on his And took « 
account from the clerk of the pipe, and thereupon paid ^^\ll^^^f 
the money into the trcafury. the pipe, &c. 

This method of colleding was afterwards thooght in- This method 
convenient for the £blk)wing rcafons, viz. iDconveoicnr. 

ift» The rents oame in but once a year, the fberiflfs not The reafoiu 
being to account oftener j and it was not convenient that ^*'^* 
fo large a fum as ^30,000 or upwards, which was the 
^rft half years rent after the eftablifliment was fettledt 
(hould lie in the hands of the feveral (herifFs of the king- 
dom until the year was out| when the King's occafion^ 
required it before. 

2dly, They were never well brought in by the (heri^Ts; 
for they not being able to colled them themfelves but 
doing it by their bailiffs, feveral fams which were received 
were, either by negled or out of defign, not returned by 
the bailiffs as received ; fo that, the flieriff not charging 
himfelf with them on his account, the fubjed, on the 
renewal of the proccfs, was forced to apply to the Ex- 
chequer for redrcfs to his great expenfe. 

3dly, Great arrears were found to be returned by 
the ftieriffs, they either out of favour to particular perfons, 

or 
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or regard to perfons of quality, negledling to levy the rents 
from them. 

4thly, Great fums lieing in the hands of the (herifFs or 
fub-fherifFs until their accounts were pafled, they were 
thereby tempted to fpend or mifapply the money, which 
proved often the ruin of themfeives and their fccurities. 

Befides the cha^rgc of ifluing it in this method was tn- 
convenient to the fubjed ; for it generally happened that 
lands in feveral denominations, in didant places, fometimes 
in feveral counties^ were pafTed in the fame patent, and 
a certain yearly rent referved to be ifluing out of the 
whole; in which cafe, each parcel of land being by law 
liable to the whole rent, the Auditor general, in his rent 
roll or charge for the fherifFs colledtion, had given direc- 
tions for demanding and levying the whole rent only on 
the principal denominations of land in the patent, no 
notice being therein taken of the other denominations 
which were in the hands of other perfons and often in 
different counties; by which means the tenant of the 
principal denomination wa^ forced to be at great trouble 
and cxpcnfe to get in the proportions of the tenants of 
the other lands. 

This being the general cafe was very mifchievous, and 
not to be avoided but by apportioning the rent on each 
denomination of land in charge in the grant, and then 
ifluing diredions accordingly for the colleding from the 
particular tenants of each denomination their feveral 
portions, which was without prejudice to the King's re- 
medy upon the whole, in cafe any particular parcel of 
land fliould become unable to difcharge its portion of rent. 

Thefc 



Digitized by 



Gopgle 



REVENUE OP IRELAND. $7 

I 

4 _ 

Thcfe are the reafons commonly given for changing the Thepnnciptl 
method of collcding by ihcrifFs; but thcfe mifchiefs might changing the- 
in a great meafure have been remedied without altering o^^J^nj^/^wx^o^ 
the courfe. And there is one more which was thought to 
be of greater force, and the chief motive of changing the 
old officers forcoUedling and managing the revenue through 
mpft of its branches. In the year 1669 the whole reve- 
nue of this kingd6ni was fet to farm to John Forth, of the 
city of London, alderman, and ten others, for feven years 
from the Chriftmas before, at feveral diftindt yearly fums 
amounting in the whole to >C2i9>500. As fooa then as ' 

the farmers had gdt the receipt and management of the 
revenue into their bands, it wis concluded, and with- 
good rcafon, that officers who depended 00 them and the 
commiffioners of the reveniite for their offices, and who 
were liable to be removed oa the Icaft^ apprchenfion of ne- 
gledl or other default in them, would be more flri(9 and 
circumfpe£l than fuch as had no dependance on thera^ 
and whofe office was rather a burden ito. them without 
profit, as the iheriiFs colledioh was; and who had legal 
eftates by patent in their offices, and whom confcquently 
the farmers and commiffioners of the revenue could not 
control. 

And therefore the whole kingdom was divided into fe- New method 

vera! diftrids, according as the land lay in compafs, for the kin dlfm 

the eafe and conveniency of the colledJion ; the divifion iotodiftrifts 

by counties being unequal; feme of them being of too "^coUeaori 
great an extent for the colledlion, and fome too fraallj and 
a particular colledior was appointed for each diftrid. 



And as the King received a certain rent from, the A clerk of the 
rmers, and was not concerned how much {hp revenue Accon?um^ 

Vol. I. 1 produced, general. 
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produced, the farmers were ' fufFered to manage it their 
ovi^n way; i^ho thereupon) (lighted the courfe of" the Ex- 
chequer, aAd appointed their own officers ^ yiz. a clerk. oC 
the quit rents, who made out the charge to the colledors, 
and an Accountant general, before whom thefe collectors 
were to account ; both which ferved inftead of the Auditor 
general. And thefe officers made, out their charge, and 
fettled their books by the records in the Auditor's office, 
of which the farmers, b^r their pateats^ were to have the 
infpedion ind ufe during their continuance. 

Subfcquent But fevcral Silterations having been made in the quit 

fiTrenrroil" rents, fomc upon ■coon miffion for reducing them in feveral 

not taken no- places whcr* they wore too high, and others upon orders 

Aodltor/ ^ * from the Exchequet-, the alterations were entered with 

the farmers clerk of the qwt rcats> but not with the 

Auditor^ nor any notice taken of them ia his book. 

Befides^ the change in ifTuing of the charge from counties* 

to diftrids, and the apportionment of the rents, made a 

vail alteration in the rent roll 9 fo that by thefe means, at 

the end of the farms, the Auditor was not able to make 

out any charge for the colledion of the quit rents, nor was 

there any certain rent roll or record for that part of the 

revenue, but it lay wholly in the breaft of the clerk of the 

quit rents to the farmers^ and his private books, on which 

there Was no cheque. 

After the re- It continued thus after the end of the farms until the 
I?w fwt roH revolution ; but fincc that period the court of Exche- 
n»dc. quer, taking notice of the c:>ndition which that part of 

the revenue was in, thought it neceffary that there (bould 
be a certain rent roll or record of the quit rents, to re- 
main as a charge to the coUeifiors, and a cheque to the 
perfoAs oonfceroed m the receiving the iamej and did^ 

with 
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with the encouragement and aflifiance of the then go; 
vcrnmcnt, out of the quit rent books and Auditor* 
books, and by comparing them with the original patent«t 
€x a certain and methodical rent roll of the quit reats^ 
according to the prefent courfe of coUedion by diftrkl^ 
in the manner following viz.. 



Under the head of each diftri<a are placed the particu- In what 
lar counties 5 and under them the baronies, tenants names, "*"*^' 
denominations of land, the number of acres of the whole, 
and the apportioned rent of each denomination^ with 
the reduced rents, if there be any * reduccmentSt each 
in dillind columns. 

The rent roll for each diftridl, according to its form, Which iffuei 
iffues out, once a year, to each colledor, and is his ^^o\ht^L 
charge; and he collects thefe rents, and gives an ac^ ^^^r. 
count to the commiilioners of this and the other branches 
of the revenue, Which he pays into the treafury> ftom ' 
time to time, as there is occalion. And between Lady 

* Thefe redacemeots were, hj yfrme of t comnHffioii under the great fetl of 
Irdaod, direded to his E^icfllencf , -Arthur Ear] of Eflex, then Lord Lietitt- 
oant of Ireland, and others, bearing date the 25th June 1676, grounded on hia 
Majefty^s fetter under his royal fignet,' dated at Whitehall the 3d of December 
1675, wherebj they were empowered to reduce and abate quit rents and arrears 
thereof, due out of coarfe and barren lands in the Kingdom of Ireland, 
where the quit rent was equal to or near the yearly rent of the land. And 
thefe reducements were engrofled on rolls of parchment, and are in the Chief 
Femembrancerls oiSce, aid are readily retorted to by means of the name of tte 
ferf'Hi id whofe iafouc the rodo^ion was made t tnd other reducemenu wese 
made feveral years before, by the Lords Judices of this Kingdom, by "virtue 
of the King's letter, upon petitions of officers, foldiers, and others, to whom 
fuch coarfe and barren lands had been fet o«t. And the ordecs for thefe redncfh 
ments are in the offices of the Auditor general and Surveyor general; and 
thefe matters were refened to thefe officers for their report, before the pr* 
ders were conceived. 

I z ^ day 
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day in March, and Latomas in every year, the feteral 
xroiledolrs of the kingdom pafs their accounts for the 
•whole year, according to the time appointed by the com- 
mifficncTs for that purpofe, in the manner herein .after 
^mentioned. 



CHAP. V. 

Op the customs, and IMPORT EXCISE, and 
ADDITIONAL DUTIES on GOODS IMPORTED, 
AND EXPORTED, AND THE MANNER op 
COLLECTING and ACCOUNTING por them. 

Cuftoms, ' l^HE cuftoms are the duties of poundage tind tuu^ 
wiiac. . Jj^ ^^^^ ^^ goods imported, and of poundage on 

goods exported. 

PouodagcoH. Poundage is an ancient duty, payable to the crown on 
»^'" 3*- ^11 merchandize, and wares imported into or exported 
from this realm, to be fold ; except wines and oilsi 
which fmy cuftom by way of tunnage. And this duty, 
which has been granted to the crown, by various a£)s of 
parliament, in England, from the reign of Edw. IIL 
and mofily after the rate of twelve- pence in the pound, 
according to the feveral and refpedive values and rates of 
the merchandize, is faid by Sir John Davies to have 
been firfl granted to King Hen. VII. in this kingdom in 
the loth year of his reign for 5 years; and at the end 
of that term to him and his heirs for ever, after the rate 
aforefaid. And this is called the old poundage. 

* The word cuftom, which is denomioated ia the tndent barbtrous latin 
tuftuma^ and not €mfu€tuJ9 (ttfage) feems Co be derived from the french word 
cmftum^ or coumm, which figni6et toil or tribute, and owes its own etjmologjr 
to the word rM^, which fignifies price, charge, or C9/l, i. Bhckft, Com. c S. 

' And 
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And by the 14th and 15th Cjir. II. c. 9. the faid duty of and new. 
1 2 pence in the pound on all goods imported and exported, 
{except wines and certain oils) is granted to the King and 
his heirs, to be paid according to the feveral and parti- 
cular rates and values of fuch merchandise, as they are 
refpcdively rated in the book of rates annexed to the faid 
fiatQte. And in cafe of.importation or exportation of any 
goods not mentioned therein, the poundage is directed to 
be levied according to the true value, to be affirmed upon 
the oath of the merchant, in the prefence of the cuftomer, 
colleflor, comptroller and furveyor, or any two of them* 

But out of this duty of poundage on goods imported Allowance 
there is to be, by the 8th rule of the faid a^, an allowance ^^^ ®^ *^- 
of £5 per £100. 

Tunnagc is a duty payable by the faid ftatute on wines Tunqage. 
^nd certain oils imported into this kingdom^ viz. 

I. .s. d. 
For every tun of French wine imported 

by fubjefls, 3 10 o 

byftrangers,. 4 13 4 
For every pipe or butt of Levant, Spanifli, or 

Portugal wine, by;fubjeas,. 2 10 o 

by flrangers, 368 
For every awrae of Rhcnifh, by fubjcif^s, 015 o 

by ftrangcrs, i o p 
For every tun of rape and linfeed oil, 

by fubje<9s, 015 o 

byftrangers, i o o 
For every tun of Spanifli &c. oil, by fubjeds, 212 o 

by ftrangers, 3 50 
For 
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For every tun of faUet oil, by fubjcaa, j 


3 





byftrangcrs, 3 


18 


9 


For every tun of qU of Greenland, by fubjedis, 


8 





by Grangers, 


10 





For every tun of oil of Ncvrfbundland, 






by fubjeiSIs, 


6 





byftrangerv 


7 


6 



Aiiowtncc But out of thi8 duty there is to be, by the 7th rule of 

leakage/ ' thc faid adl, an allowance of ;^io per £100, for leakage on 

all wines imported ^ provided fuch wines have not been 

filled up on bpard the veffel. 

Go6ds It has been determined that goods (hipped in foreign 

iTabic^^o cuf. P^^'^ ^^ merchandize, and .wrecked on the coaft, are 
tont. not liable to the duties impofed by this ad ; as they 

LRa/mMlg could not be deemed imported within the meaning 
5o«. * of it. 

But goods Bat by the 6 Geo. I. c. 8. all goods which (hall be 

favcd, not fayed Qut of ^^y velfel that (hall happen to be forced on 

ocinsr wrccK* 

ed, liable. (hofe Of ftranded on the waftes of this kingdom, not 
being wrecked goods, jet/am^ fiotfam^ or lagan^ (hall after 
all charges of falvage &cc. be fubjed to the payment of 
cuftom as if importedi 

Impoft excife, The impo/l excife * or new impofl is a duty of poundage 
granted by 14 and 15 Car. IL c. 8* to the King and his 
heirs on all commodities, merchandises and manufaduret 
imported, (jewels, bullion, corn, arms and ammunition 

* Sd called froaa the Dutch word mtift^ whfch figmfiei an affeflVnent upoo a 
caromoditj ^ or from the word ggfci/umf a part of the pro&t cut oflf from the whole. 
Gilb, Trtat. of Exch. 25a. 

excepted) 



what 
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excepted) according to the ratea they are valued at in the 
book of rates annexed to the faid ftatutc, viz. for all forts 
©f drugs a ihlllings in the pound, for all forts of raw 
hemp, undrefs'd flax, tow, rofin, pitch, wax, cable, 
cable yarn or cordage, 6 pence in the pound; for all 
wines, tobacco,, fait, and other goods fpccificd and valued 
in the faid book of rates, one Shilling in the pound » 
and for all other goods not fpecificd or rated in the faid 
book of rates, one (hilling in the pound according to the 
book of rates for cuftoms-, and if omitted there, then as 
they fliall be rated and valued by the fub-commiflioncr 
colledor and fearcher for excife in the place where im- 
ported, or according to the higheft market price. 

All which doties are to be paid by the firft buyer before To whom ta 
his receiving them from the merchant importer ; unlcfe the >>« P*"*- 
merchant be a fhop-keeper, retailer, or one employing 

• It is this Impofition of the duty upon the haytt th«t conflStote* tlie eflintW 
<nSereiice between cuftom andejcifc, properJjr fpeakiag, the fbrmcr being a tax 
tnimedktely paid by the merchant, altho' dtunately by the confumer , Ac latter, 
an inland impofition paid either upon the confumption of the commodity, or upon 
the retail fale, which is the laft ftagc before the confuinption. And the excifc u 
doiibtlefs the moft economical way of taxing thefebjeS, and render, the commo- 
dity cheaper to thewnfumer j for this obvious reafon. that the earlier any tax b 
laid on a commodity the heavier it faUs upon the tonfumer w the end ; becaufft 
every trader, thro' whofe hand it paffes, m.ft bave profit. n(rt only upon the 
commodity, but aHo upon tbe taxitfelf. But this good eflfea of the excfe is not 
produced by this daufe of the a© which brings the duty one ftage nearer the 
Tonfumptioner , it being now generaUy paid in the fi.ft ftage or by the merchant 
Importer, on the terms herein after mentioned. 80 that the d.ftm&on .n th» kmg- 
dom between the cuftom inwards and import ewife anfwers no other purpofe than 
to make the colledion of thofe cnftoms mach more intricate and complicated than 
it -would be if they were both granted by one undiftinguiihing law, and levied in one 
manner, and by the fame rate, under the general term of cuftom^ And *« d^J'nf " 
tion likewife furnifted a ftrong objedion agasnft the ate meafiire of d.vidmg the 
boards ofcoftoms and excife; from the delay and additional expenfe which muft 
atife to the merchants by the neceffity of tetaxnlng feparate accounu to the two 

'^"^•- them 
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Ihcm for his own confumption; in which cafe the duticf 
arc to be paid by the importer^ before he be permitted to 
carry the goods away from the cuftom houfc or place of 
Janditig. 

^nd it is obfervable that wine pays cuftom by the mea- 
fure, viz. by tunnage; but excifc by value, viz. by 
poundage. 

A bond to be 

[bc'L?po?tcV, But the duty of exclfe not beirfg payable until the goods 
andanac- ' are fold, a bond was by the ad direded to be given by 
count kept, ^y^ merchant importer, conditioned not to deliver any of 
the goods to any of the buyers thereof, or to any fhop- 
keeper or retailer whatfoever, till fuch time as the excifp 
(hould be duly paid by fuch buyer &c. and an import 
account was kept according to the ad. 

Bat BOW an 

mzZ7or^ But this being found very inconvenient, on the 21ft 

prompt pay- Odobcr 1 679 an agreement was entered into between the 
*""'* then commiffioners of the revenue (by virtue of a power, 

in their patent fo to do) and feveral merchants, by which, 
for prompt payment of the duties of excife, allowances of 
yfio per £100 in the excife and additional duties on wines 
and tobaccoes, and of ^^6 per j^ico on all * other goods im- 
ported, were given to the importer. And this agreement, 
though at firft but for one year and for the benefit of 
the merchants only who figned it, being found to be of 
equal benefit to the crown and fubjcd, became general by 
vfage and is continued to this day. 

To wholefale 

merchaQts But nouc but wholcfalc merchants are entitled to thefc 

dedudions or allowances! Retailers or confumptioncrs 

• But coals, dates, coacScs, and chariots hare alwafs been deemed retailed 
goods, and excluded iVoiu tiie benefit of the £6 pei cent deduction. 

are 
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are to pay down their excife, as the a<Sl dire£is> without 
any decltK^on« 

And the merchants who are entitled to tbofe allowances How obtained 
are generally well known. But where the merchant is ^^ Dublin, 
not known, (if it be in the city of Dublin) he is to produce 
■a ct>rtificatc under the hands of fcveral known merchants, 
which is firil referred to the collector, who examines into 
the truth of it ; and if on inquiry he finds the perfon qua- 
lified, he makes his report accordingly; and the commif- 
iioners make an order for allowing fuch perfoii the benefit 
of an whokfale merchant; 

But if this allowance be demanded in any of the diftri^s H6wioth»c 
in the country, a certificate is to be produced to the com- ^^^'*^^^ 
mifiioners, figned by fome of the principal merchants of 
the city or town in which the perfon claiming it refides, 
and alfo by the colle£lor and furveyor of the diftrids; 
which certificate the commiflloners refer to the examinator 
of the import excife; and on his report an order for the^ 
allowance is made out. 

But befides the aforefaid perpetual duties of cufiom and Additional 
excife, there have been, from time to time, granted by ^^|^* ?^^ 
parliament, and are now payabld, various additional and ported and 
temporary duties on feveral goods and merchandizes im- ^*P^^^^ 
jxjrtcd and exported ; the principal of which are^ thofe on 
tobacco, fpirits, and wine imported* And thefe duties 
are colleded and levied according to the ad of excife, viz. 
may be bonded by wholefale merchants, or paid down in : 
ready money with the fame difcount allowance* 

The colledlion of the ancient cuftoms, antecedent to the Ancient me- 
aforefaid a6ts of cuftoms and excife, was in this manner- Icatg^thc' 
Vol. L K , There cuaom*. 
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* Caftbmcr, 
•^his duty. 



^ Comptroller, 
his duty. 



There were then in every port a cuftomer^a comptroller, 
and a fearcher ; and thefe three officers took care of all 
goods imported or exported. They are mentioned in Cot- 
ton's records, 17 Edw. 3. fol. 38, &c. *. 

The cuftomer, who in Dublin port is called cuftomcr 
and colledor, was the moft ancient and at firft the fole 
.officer who was the collector of cuftome, and accountable 
for them to the King; 9 Hen. 6. 12 b. and i Hen. 7. 4b. 
He was to make an entry of all goods and merchandizes 
imported or exported; to rate or tax the original bills of 
entry; to receive the cuftoms; and to fign all warrants 
for the charging and difcharging of goods. He was to 
charge himfelf upon oath, and to difcharge himfelf by 
'tallies of payment; and upon his appointment to his office 
lie was to give fecurity before the Chief Baron of the Ex- 
chequer^ for his twie accounting and anfwering his balance. 

Then becaufe the cuftomer was accountable to the King, 
but could not be charged but by his own book of cockcts 
or his oath, a comptroller was appointed as a check upon 
him; and his office was to rate another bill of entry of all 
goods imported and exported ; to take «n account in his 



* Theft fecm to 'be the ancitnt port oflicera.'^andTiold their ptltents from the 
Crown; though hy fcveral old .ftatutes they fliould only be made during plcafure. 
And notwrthftanding the alteration which has been fo made in the conftiiution, 
condudl, and management of the revenue of Ireland, yet thefe officers are continued 
in fcveral parts of the kingdom, and have falaries on the civil eftabliihrnent.; to 
wit, there are in Dublin a. cuftomer, comptroller, and fearcher j in Limerick, the 
like J in Watcpford- and -Ro s, rhe iike ; in'Kinfale, (he likej in Youghal and 
Dungannon, the like; in Drogheda, Dundalk, and Carlingford, the like; in 
Cock, acuflomer and a fearcher; in Galway, the- like; in Carrickfergus, the like ; 
in Strangford, the like; in Wexford, a cuftomer and a- comptroller ; ia Killybeggg, 
the like ; in Dingleicotzch, the like. 

book 
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book X)f the quantity and qualtty« of all fuch goods, in the 
siature of the cuftomer's entry; and to counter-fign all 
warrants for the charging and difcharging* of goods. 

. Afterwards, in aid of the oufiomer, to find concealments Searcher, , 
and fubftra^ion of cuftoms and fubfidics,. and to feize all ^"^"^7' 
merchandizes forfeited, the fearcher was appointed; who 
in his grant of office was alfo called packer and ganger. 
He anciently received . the warrants and ^ cockets from the* 
cufiomer and comptroller to unlade or lade the goods;. 
When the merchant had paidhiscufiomsto the cufiomer^ 
he had a warrant from the cuik)meF and comptroller 
to land the goods;, but if they were landed before the. 
cuftoms were paid or compounded for, the goods were- 
forfeited, and the fearcher was to make a feizure of them.^ 
If the goods were to be (hipped outwards, the merchant 
went to the cuftbmer' and comptroller and. entered the 
goods, and paid the cuftoms or agreed for the cuftoms- 
outwards, and when fuch' payment or agreement was 
made, they received from fueb cuftomer or comptroller 
a licenfe to export fuch goods, which was called a cocket; 
He alfo viewed all the goods and examined the feveral 
fpecies of them, to fee if they agreed with the warrant of 
difcharge, which he entered vin his. book*. 

Laftly, to difcover and prevent frauds in- all thefe an Surveyor, 
officer calleds the. fupervifor was cftablifhed, who is now ^^1^7/^*^*^' 
called Surveyor general of the cuftoms of the whole king- 
dom. And he has deputies under him in each port, whofe 
bufinefs it is to furvey and overfee, from time to time, all 
and every the cuftomers, comptrollers, fearchers, and other 
officers to be employed in the ports, creeks,, and havens,- 

K.2. ia. 
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in and about the coUe£Ung, comptroliing, and fanreying 
the cujl^oms, fubiidies, poundage, and impofition% and to 
fee that they and every of them did, from time to timer 
well and truly perform and difcharge their feveral duties 
in their (aid feveral offices, in due colledions and pay- 
ments of the faid cuftoms, &c. and in the keeping true 
books and records of the fame; and in returning the faid 
books every half year duly into the E-icchequer, in Mi- 
chaelmas and Eaftcr term, and to the Auditors for the re- 
venue ; and to fee that the fiid books and accounts of the 
profits thereby arifing and growing due unto his Majefty 
were duly audited and certFficd in the (aid court of Exche- 
quer 5 and to caufe the faid officers and evtfry of them to 
do and perform all and every thing whatfoever appertain- 
ing to their faid feveral and rcfpe£live offices. 

And the manner of accounting for and paying in the an- 
cient cuftoms was thus. There ilTued yearly from the chief 
remembrancer's office parchment books, fcaled with the 
feal of the court of Exchequer, for each cuOomer, and for 
the feveral comptrollers of the feveral ports of the kingdom ; 
on each of which books was endorfed the port for which it 
was; that 4t contained a certain number of leaves, and was 
for an entry to be made therein of all goods imported and 
exported, and the duties payable thereon, from fuch a d^y 
to fuch a day. 



'Who were to Thcfc books wcTc Called port books; and from them 
r^'^noath^'of *^^ ^^^ officcrs or thcir dcputlcs were twice in every year, 
"rhecuftoms to wit, in Michaclmas and Eafter term, to give and de- 
irji^thcm"^ liver true and exad accounts to the faid court of Exche- 
into the uea- qucr upon oath, of all and Angular the cuftoms, fubfidics, 
'*^^'^' impofitions, and fums of nw)ney, colleded and received 

for his majefty's ufe; and were alfo at the end of every 

year 
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yeafle tttirh Vhe foidpMt books ; and the teipedivc cuf- 
tomtts or cottedlof ^ were to pay all the money they had fa 
cdllct^ed intahi* Majefty^s treafury. 

Thus it oootinued notil tbc King's rcTenoe vfzs fct out Other officers 
to die farmers of the revenue^ vAo (as has been faid before) XTmcrS'of 
appmnted officers of their ovrri to receive the duties, inflead the revenue. 
ik the patent officecs. But yet the patent officers were ne-^ 
cefiary at timet in their emji^yments ; for there were ie«« 
vecal other a^ to be done by them which they only can 
do; cfpeciaUy where the fealof the office is required for 
the more authenticating any adi^ as in cafes .of cockets 
and certificates, f!yc. for the commiflioners of excife have 
no feal, nor of courfe the coUedors appointed by them. 

The a^ of excife and new impoft diredJs that there And by the 
Iball be comnuflioners for that duty not exceeding five in ^f'^^j^^JJfJ* 
nnm^ber, and a furveyor *, to be appointed by the Lord revenue. 
Lieutenant or other Chref Governors of Ireland, who are. 
to be managers and governors of the office of excife created 
by the faid a(fJ ^ with a power, with fuch approbation of 
the Lord Lieutenant, S^c. to appoint colkdors 'f in the 

feveral 



* I do not find thai aof facb oficer at furveyor of the excife at large has been 
ever appointed under the ad. There k ftill iodeed a furveyor general of the cuf- 
tomsy fobfidtcty poundage, and tmpofittoRt ; but the evcife cannot be conftrued to 
come under nmj of thofc denomtoatbns it being an entire diftind duty. 

f The firft ftatute which mentions the colledtor is the 3 Hen. 6. c. 3. Eng. But 
Lord Chief Baron Gifbert, in bis treaiife of the Exchequer, is of opinion (hat by the 
coUedor mentioned there is not intended the collector of the cuftoms, (for that 
that officer came in much later) but the coJk^or of the fubfidy of tenths and fif-* 
teenthk. But this feems not agreeable to the very words of the a£t. And the ad 
of poundage and tunoage, 14 and 15 Car. 2. c. 9. feems to confider the coiledor of 
the port or colledor of the cudoms as an officer before that time exifling ( though 
whether he were a diftind officer or one and the fame with the cuilomer does 

not 



Digitized by 



Google 



70 Of the E X C H E dU E R and 

feveral ports of the kingdom to colled the revenue of 
excife. And by the patent of the commiilioners and gp^ 
vernors of the revenue who are feven in number^ of 
whom five arc efp^cially to manage the excife, they are 
empowered to appoint^ and do appoint (amongft feveral 
other officers) receivers and colledJors to receive 
and colled during his Majefiy's will and pleafure 
(amongfl others,) the faid revenues arifing by the laid 
ad of poundage and tunnage. And thofe revenues arc 
accordingly coUeded and accounted fori and paid in by^ 
the collectors - of the feveral didricts together with the 
other re vepues received, by them *. 

Tha 

not plainly appear. Bot it is faid that, in general the faid colledora appointed hf 
the commifEoners of exeife have been deputed by the cuftomer and other* paten* 
tee officers to coiledt and recenre the cuftoms ; and the accounts, in which the 
<$uftoin8 and exdfe are blended, are iiwajs certified hj the two patentee officera* 
the. cuflomei and comptroller i ibr bjr« the ad of poundage and tunnag^ the 
cpmniiffioners of the cuftoms have not any power to collefl the cuftoms, nor ' 
to appoint any officer fbr the purpofe ; fuch a power would have been to the 
prejudice of the cuftomer and coaiptrolter> who- had paunts antecedent to the 
faid aa. 

* Notwithflanding the cuftbms are. thus received and accounted for, yet -the port 
books were for many years fent forth to the cuftomers and comptrollers from the 
Chief remembrancer's office, who is entitled to a fee of los. for each book; 
but no return having been made by the faid officers for feveral years, as by their 
fiatents, it was faid, they were bound to do, and they and tb^ coifimiffianeps of 
the revenue refufing and dedim'ng any longer to pay for the faid books, a com*- 
plaint, was made thereof to the court of Exchequer, by one of the Chief re* 
\iuembrancer's fecondaries, on the i8tb of November 17^7, whereupon an^order^ 
war conceived that they fhould (how caufe why they fhould not return the faid 
books. 

Upon fcrvice of which order fcveraf affidavits were made by the dtpnties to 
feverah of the faid patentee officers, and particularly by the deputies to the 
comptrollers, &r. of Londonderry and Galway, whereby it appeared that no* 
fucb port books had been delivered to them for many years; and upon exa- .. 
mining of feveral of the patents it appeared, that there was no fuch. claufe there* 
kk for returning the faid books as had been foggefted.: 

Bar 
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The duty of the. collcdor of Dublin port 15 the fame Coiicaorof 
with that of the patentee cuftomcr and coileQor, as to hhduty^^^^ 
making entries and rating all goods imported and eic- 
ported. " , , 

And after the goods have been fo entered and rated 
by the patentee cuftomcr and colledor, what they have 
fo done is to be examined by the examinator of the cuf* 
toms ; and if they be under ratcd^ it is to be made good 
by the merchant or officer who rated the entry y if the 
miftake be to the prejudice of the merchant^ he is to 
have an allowance or draw back in his next entry. 

And there arQ alfo in every diftri<£i of the kingdom Surveyors of 
furveyors of feveral kinds^ to wit of the port, and excife, P^"' ^^' 
tide furveyors, &^. who are to dired, inftrud, and in- 
(pe(a the feveral officers inferior to them, in the diftrifl, 
pott, or place allotted to them, or which they have the 
condud and management of. 

'But however^ the faid order ef the 17th November I7$7 vras notwichftond- 
ing made abrdute by an order of thelith of June 1758; and it ^was ordered 
that the feveral cuftomers and comptrollers of the feveral ports of the kingdom 
fliould return jearl/ into the Chief remembrancer's office the fevetal port books 
they (hould be ferved with by the purfuivant of the faid court of Ezchequery or 
be attached without further motion ; and that the purfuivant fhould deliver yearly 
to the feveral cudomers and colle6tors the feveral port books which (hould be 
delivered to him by the ufher of the faid courts and that he (hould return the 
names of fuch cuftomers, ^c, as ihould refufe to accept or receive the faid books^ 
by the firft of the then next Michaelmas term. 

Accordingly they were delivered by the uiher to the pnrfoivant, and the pur- 
fuivant fent them out ; but he being entitled to a fee of 38. 4d. on the delivery 
of each of the faid books, and the cu(h)mers and comptrollers refuHng co pa/ 
the (ame, he would not give them the books; and having made an affidavit of 
thcfe fafts, and thereupon the faid matter being on the 26th of February 1759, 
again brought before the couit, it was ordered to (land over u,ntii the term fol* 
lowing; but nothing further appears to have been done therein. 

And 
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Two pTrhci- 
pa! ones in 
Dublin and 
cbeir dut/. 



Arid on the cuftom lioufe quay in Dublin there are 
ttvo principal ones, who arc to infpcd the other officers 
employed, to inftruft them iti thetr duty, and to ice that 
they do it; to take an account of all wine and tobacco 
difcharged 5 and to fee the difcharge of all goods inward 
and outward -, and if there be any excifeable goods, not 
in the book of rates, to value them in the excife, ^fter 
the cuRortier, comptroller, &c. have rated the cuftom 
thercof And when this is done, tfnd the proper allbw- 
ances made, the merchant is to draw three entries there- 
of as they are called, one for the colledor> who is to 
receive both the cuftom and the excife; one for the cuf- 
toroer ^ndcolledor; and one alfo.for the exarainator of 
the cuftoms, who, if he finds any error <Jt miftake therein, 
immediately puts a Hop to any further proceedings of 
the merchant until the fame is rectified. The furvey- 
ors on the other quays are alfo to inftruct and direct the 
other officers on the quays allotted to them, and to exa» 
amine all boats going up and down the river, &c. 



Store keeper. There are alfo a ftore keeper, furveyor and comptrol- 

commrdie*"^ Icr in thc ftorcs, who arc to examine all fiae and other goods 

of the (lores brought into the ftores before they are difcharged, and to 

their duty. ^j.^ ^^ accouut of thofc that are not difcharged. 



Tide waiters, 
Und waiters, 
their duty. 



The tide waiter and land waiter, it is faid, were for* 
merly but fervants to the furveyor 5 but they are now 
commiffioned officers; and when the tide waiters are on 
fliore they are to attend at thc tide furveyor^s office, to 
be ready at all times to go with him on board fuch 
fhips as he (hall think convenient to place them in j and 
when he fo goes on board he is to rummage the fhip> 
and, if he finds any fine goods he is to fccure them and 

bring 
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bring them to the ftores, or to give them in particular 
charge to officers on board, and to fend an account there- 
of to the coUedor and land waiter j and the tide, waiters 
fo placed on board are to take an account of all the goods, 
as they arc difcharging, and to take fpecial care that none 
be concealed or fecretly conveyed away; and that they 
are delivered to the land waiters/ who are alfo to be care- 
ful to attend the difcharging thereof on the quay, and 
to fee that the goods and the notes thereof agree. 
An4 if there be any fine goods or fcnall parcels in any 
boat or lighter, the land waiters are to take care that the 
fame be immediately put into the ftores. * And they are 
not to permit any goods cither to be laden in, or landed 
from, any boat or (hip, without warrant from the col- 
leflor, except fuch fine 'goods, or fmall parcels 5 and for 
thefe they are to have a furveyor^s direction. 

And they are to enter all their warrants, and alfo all Jcrquer, hU 
the difcharges in a ftock book ; and to keep the warrants ^"^^* 
by themfelves until the fhip is difchargcd ; and then to 
deliver them to an officer, who in Dublin port is called 
the Jerquer-^ wht) was originally inftituted in order to bring 
the mafters and commanders of fhips to a due method of 
invoicing; and for this purpofe he is to compare the 
tide waiters bill, land waiters difcharges, and ware houfe 
note for goods remaining in the ftore, with the mafters 
invoice, and to place all down in a jerquing book ; and to 
fee that they and the mafters entry do all agree ; and if 
any difference be, to note it down, and to make a true 
return in his jerquing note to the commiffioners before 
fuch ftiip be cleared, &c. 

There are alfo four Surveyors general of excife for the Survcyort 
whole kingdom, one for each province, who arc to vifit fxcifc^\^hcir 
Vol. L L the duty/ 
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the fcvcral diftri6ls of the icvcral coUcdors givwi them in 
charge, as often as they poffibly can, and therein ftridly 
to examine the fcveral officers employed ; to fee that they 
have adcd properly, and with a^ivity in every branch of 
their duty, and to dire^ and aflift them in all particulars 
pf their bufiaefs. 



C H A P. VL 

Op PR is age. 

Prifage wbat, T3RISAGE is an ancient duty payable to the Crown 
abic'inlEDg-* ^ ^y prefcription ; and fignifies a certain quantity of 
laod. wine taken for his Majefiy's ufe, out of every fliip im-* 

porting the fame. And in England it is due at the rate 
of I tun out of ID; for which the Crown pays the mer- 
chant 20 fhillings, by way of coropenfation for freight. 

How in Ire- But in this kingdom th& fettlement of prifage is aa 
^^^^' follows, vi^ when the quantity of wines imported in 

any one fhip amounts to nine tuns, and under eighteen 
tuns, (ingle prifage or one tun is taken 5 when fuch quan- 
tity amounts to or exceeds eighteen tuns, double prifage 
or two tuns are taken ^ but no money is paid to the mer* 
chant. 

In kind or ui It is either taken in kind, according to its original in- 
money. ftitution, or a certain fum is paid in lieu thereof by the 

importer. If in kind, half the quantity is taken by the 
proper officers before the maft, and the other half from 
behind the maft. When not taken in kind, the following 
rates are fettled, by agreement, to be paid in lieu thereof; 
and are received and accounted for by the coUedor of the 

^rt 
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port where fuch prifage Isecotnes due, in like manner as 
any other duties due to the Crown. 

Rates fettled by agreement to be paid in lieu of prifage. 



75 



French wine 5^''' ^'"8^^ P^^^S^* 
% ' (For double prifage, 

Malaga wines cFor finglq prifage, 

and Sherries, ^Fot double prifage. 



Rates by 

agreement. 



Canary, 



£30 

45 
40 

60 

50 
75 



^For (ingle prifage, 

2 For double prifage, 
Pi-ifage wines taken in kind are (et up to publick fale 
by inch of candle, and the produce thereof paid to the 
coUeiflor. There is alfo a cuftom of 1 5 fhillings per tun 
payable on prifage wines by prefcription ; which cuftom 
is paid in lieu of all other duties whatfoever by the mer* 
chant importer, over and above the prifage or compofition 
for prifage, and not by the perfons to whom the prifage 
is due. 

This duty was remitted or altered by Ed. I. in England, Butlerage. 
with regard to foreign merchants, by impofing a tribute 
of z fhillings on every tun of wine imported there, which 
was called butlerage-^ but this does not extend to this 
kingdom. 

This duty was granted by King Henry II. in the Prifage 
year 1177 to Theobald the fon of Herveius Walter, to C'^^''*^ 
whom the King gave the butlcrfhip of Ireland, whereby 
he and his fucceflbrs were to attend the Kings of England 
at their coronation, and prefent them with the firft cup 
of wine, for which they were to have certain pieces of 
the King's plate ; ahd from thence it is faid the name 
of Butler is taken. And this duty was confirmed to 

L 2 the 
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the faid family, afterwards earls, marquiffes and dukes 
of Ormond, by feveral after grants; particularly in the 
reigns of Edward III. Philip and Mjiry, and Car. II. and 
became vefted in the late earl of Arran, by an ad paffed 
by the Britifh parliament in June 1721, enabling him to 
purchafe the forfeited eftates of the late James duke of 
Ormond, his brother. 

Agreement But in procefs of time, thefe cuftoms being extremely 

it^befween troublefome in the collection of them, an agreement was 
thccrownand entered into between the Crown and the faid James late 
Ormoi)d fa- j^j^^ ^£ Ormond in the year 1704, whereby the faid duke 
of Ormond was by deed or inftrument under his hand 
and feal to empower the commiffioners of the revenue in 
Ireland, by their officers, to colled and receive to her 
Majcfty's ufe and behoof the faid duties of butlerage and 
prifage, for feven years from Michaelmas 17045 and in 
confideration thereof, the yearly fum of ^^3 500 was to be 
paid to the faid duke of Ormond, his heirs, executors, 
adminiftrators and affigns, out of her majefty's revenues 
in this kingdom ; which agreement was accordingly car- 
ried into execution, and her Majefty's letter and grant 
accordingly had and paffed for the faid annual fum. 
Afterwards, the faid duke of Ormond executed a further 
leafe to the then commiffioners of the revenue, on the 
fame terms with the former, bearing date the i6th day of 
Auguft 1707, for ten years and an half from Michaelmas 
171 1 5 and afterwards, by deed bearing date the 19th day 
of November 1709, the faid duties were leafed for a further 
term often years and an half, to commence 25th March . 
1722, for the like annual fum of ^3500, which expired at 
Michaelmas 1732. And in the year 1733, the fame were 
leafed by the faid Charles carl of Arran, for three years 
from Michaelmas 1 73^2, in confideration of the yearly fum 
, of 
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of ;^4000, for which the faid earl had the King's letter 
and grant as aforefaid ; and they fo continued to be re* 
newed for three years, for feveral years j but this being 
found very troublefome, the faid earl of Arran^ in the 
year 1744, propofed either to colIe,£l thefe cuftoms him- 
felf, or to fet them for a long term, or at the will of both 
parties ; which laft propofal was agreed on ; and accord- 
ingly his late Majefty K. Geo. 11. by his letter, dated at St. 
James's, 9th April 1744, appointed a yearly fum of ^(^4000 
to be paid to his lordfliip for the faid cuftoms during his 
Majefty's pleafure. And this agreement ftill fubfifts bet- 
tween the Crown and the heir of the faid earL 

It is faid the Crown is a confiderable lofer by the farming 
of thofe duties of prifage and butlerage; for that they 
don't amount annually to near the fum which the Crown 
fo pays for them. 

A queftion has arifen, whether prifage wines, in the Wbctier 
hands of a fubjed, are liable to the duties impofed on f " ?he hinds 
wines by the adt of excife 14 and 15 Car. II. 0. 8. and the o^ a fubjea 
additional duties by fubfequent ftatutes ; for, by the a(fl of the excife anj 
tunnage and poundage, prifage and butlerage are particu- *^^««>nal 
larly excepted. This queftion depends on the conftruc- 
tion of the ad of excife, to which the other adls (by 
which the additional duties on wines imported are im- 
pofed) refer. By the firft claufe in the- ad of excife 
relating to wines a duty is impofed on all wines imported; 
fo that, if it had refted on that general claufe, there 
would have remained no dpubt but that prif^e wines 
would have been liable. 

But the difficulty arifes on the fubfequent claufe, by 
which all the faid duties are to be paid by the firft buyer, 

before 
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before he receives the commodities from the merchant 
importer ; or by the frierchant importer, being a (hop** 
keeper^ retailer or confumptioner ; and it may be laid that 
the grantee of the priAig^ is neither an importer, bor k 
buyer from the importer $ and that this ciaufe explains 
the former, and confines the duty to fuch wines only as 
are bought from the merchant importer, or retailed or 
eonfumed by him. 

However on confideration of the whole ack and of the 
nature of prifage, it is holden by the beft opinions that 
the duty attaches immediately upon the importation of th^ 
wine ; and that the latter ciaufe was not intended to dif« 
<^arge the duty impofed by the former, but only regulates 
the colledion, and the manner of payment of the duty in 
favour of the merchant. 

And as this con{lru£lion feems to fatisfy the words of 
the adJ, fo it is conceived to be reafonable both with regard 
to the publick and the grantee. The dcfign of the law 
makers (as appears from the preamble) was to eftablifti i 
certain revenue for the defence and prefervation of the 
realm; and therefore it fhould feem that the ad is to be 
libcraUy conftrued for the benefit of the publick ; and 
prifage being a cuftota du6 to the King for wines brought 
in by merchants, paying by prefcription 20 (hillings per 
tun, the grantee retains the full benefit of his grant againft 
the importer; fince his right of taking the prifage wines 
from the merchant at the prefcription price remains as it 
did, and is put on the fanje foot with other fubjeds, in 
cafe of his own confumption ; but in cafe of fale, he is in 
no fort afFcded by the ad, bccaufe the duty falls on the 
buyer; whereas a contrary conftrudion would leffen the 
fund defigned for the publick fervice, and tax the fubjedl 

to 
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to enrich the grantee, which it is conceived could not 
have been the intention of the legiflature. 

It is likewife apprehended that this conftru£lion is v/ar* 
ranted by the authority of the judgment in the cafe of 
Paul and Shaw, in the Exchequer chamber in England, in 
Hillary term in the 8 Ann, 2 Salk. 617. where the queftion 
came to be, whether the grantee of the prifagc in England 
was liable to the additional duty charged on wines 6y the 
9 and 10 Will. 3. c. 4^ in which cafe it was unanimoufly 
refolved that the grantee was liabla An^ it is not appre« 
hended that the different penning of the EngUAi 9ndJri(b 
a<5ls9 in relation to the payment of the duty, will vaty the 
cafe as to the prefent queftion ; the Ejagltih ^€t requiring 
the importer to give fccurity for the payment of the duty, 
and giving him the advatitage of iol« per cent for prooipt 
payment ^ and^ the Irifli %Qi direditng the payment to be 
made by the firft buyer ; or by the importer, being a (hop-» 
keeper, retailer, or confumptionef . And it muft ba ob-» 
fcnred that, though from the natujre of prifege the grantee 
may in ftr idnefs be coniidered as ^ buyer from the im** 
porter, yet he cannot in any refped be deemed an importer^ 

However the duty, if any be due o» the esicUe wOl or 
additional duties, has not been paid. 



CHAP* 
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C H A P, VII. 



L I G H T-H OUSE DUTY. 



Light-houfe T IGHT-HOUSE duty is a tribute of four pence per tun 
duty, what. | j payable to^hls Majefty, by his prerogative, by fo- 
reign fhips trading to Ireland, towards the fupport of his 
Majefty's light-houfes, which are ere(aed here for the fafe- 
guard of the lives of fea-faring men, and the prefcrvation 
of (hips and cargoes. 

?TS"* King Charles the fecond, by letters, patent in the '17th 

Reading io y^**" of ^I's reign, in confideration of fervices done by the 
tniftforUdy Couutcfs Dowager of Mountrath, then married to Sir Ro- 
bert Reading, did grant unto Sir Robert, in truft for Lady 
Mountrath, a duty of one penny per tun inwards, and one 
penny per tun outwards, to be levied on all fhips belonging 
to fubjeds ; two pence per tun in like manuer upon all 
Ihips belonging to ftrangers; ten fhillings yearly on fifhing 
boats } and upon all French fhips fuch a duty as Englifh 
Ihips paid at Bourdeaux, provided that it fhould not be 
lefs than twopence per tun inwards and outwards; upon 
condition that helhould build and maintain fix light-houfes 
in this kingdom. 

Another This patent was furrendered, and another granted in 

la'lof A?r*an *^« ^9*^ year of the fame reign to Richard Earl of Arran, 

under the for the term of fixty-one years, to the fame cffcd and on 

ftmeu»ft. the fame truft. ' 
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Several petitions-were afterwards prefented to the Houfc Suhje^ts (Vjps 
of Commons of England, particularly from Chefter and cx^mX!^^ 
Livcrp6ol, complaining that the fard duties were a griev- 
ance and burden to trade; whereupon letters patent bear- 
ing date the 19th of July, 1672, were made out to Sir Ro- 
bert Reading, granting him a yearly falary of ^^500 out of 
the concordatum money; and Sir .Robert obliged himfelf 
by deed not to receive the duties payable by fubjccSts ; but 
the duty on foreigners was ftill payable. 

In the fefllon of 1703, the Houfe of Commons of this Refo^mlons of 
kingdom, obferving this charge of £500, made inquiry into c^^^^^o^^^g ^^ 
the execution of the covenants of the patent, (which was concernmg 
then become the property of the Earl of Abercorn by his ^^^^* 
marriage with Sir Robert Reading's daughter) and it ap- 
pearing that only two of the fix light-houfes were kept up 
and thofe very ill fupplicd and attended, they came to fe- 
veral refolutions which they ordered to be laid before his 
Grace the Duke of Ormond, then Lord Lieutenant. Thefe 
refolutions, in January following. Were fent by his Grace 
to the comraiffioners of his Majefty*s revenue, with orders ^ 
to make their report in relation to the fite and coft of two 
of the light-houfes 5 and in April, 1704, their excellencies 
the Lords Juftices gave the like orders in relation to the 
other four. 

In confequcnce of the meafures taken upon the commif- The patent 
fioners report, the Earl of Abercorn furrendered his patent; [t^Dowm^^ 
and Queen Anne, by her letter dated 2 id of November, 
1704, entered at the fignet office, did dired the manage- 
ment of the faid light-houfes to be put under the care of 
the eommiffioners of the revenue, and that the expenfes 
fliould be paid out of the revenue. But this letter gives 

Vol. L M the 
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the board no power to cre6l or maintain light^houfes ia 
any other places but there fpecified. 

New light- In September, 17 17, a memorial of the corporation, 

Loophead. proteftant merchants, and citizens x>f Limerick was pre- 
fented to the Houfe of Commons of this kingdom, upon 
which they came to a refolution that the building a light- 
houfe on or near Loophead at the mouth of the river Shan- 
non would be of extraordinary ufe to the publick, by pre- 
venting (hipwrecks on the weftern coafts of this kingdom ; 
which refolution was laid before his Grace the Duke of 
Bolton, Lord Lieutenant, who referred all the papers to 
the commiffioners of the revenue, with directions to deter- 
mine the (ituation and expenfe of the intended light-houfe 
which was accordingly done; and his Majefty King George 
the firft, by his letter of the 25th of April, 1720, enfered 
at the fignet office, did order that the then commiffioners 
of the revenue {hould defray the charge of maintaining of 
the fame out of the revenue at large. But neither doth 
this letter give any authority to the commiffioners for ered- 
ing or maintaining any new light-houfes ; and there arc not 
'^ any light-houfes now maintained out of the revenue but 
by virtue of thefe two authorities. 

How thcdutj The duty above-mentioned continues ftill payable by all 
IS paid. foreign (hips trading to Ireland, and becomes due immedi- 

ately upon their arrival in any port in Ireland. But no 
more than four pence per tun is taken for any one voyage, 
though feveral ports may be touched at in the courfe of it. 
, The payment of it will appear from the receipt or certifi- 
cate of the colledor receiving the light-houfe money, which 
is given to prevent any difputes that may poffibly arifc 
about it, on their putting into any other harbour in the 
kingdom during that voyage. 

And 
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And this duty at prefent amounts to about ^400 or The amount 



^500 yearly J and the expenfe of maintaming the feveral 
light-houfes amounts to above double that fum. 



oiii. 



CHAP. vin. 

Op toe inland EXCISE, ALE, &c. WINE, (^c. 

LICENSES. 

THE Inland Excise is the duty upon beer, ale, and inland cxcift* 
firong waters, granted to the Crown by 14 and 15 
Car. 2. c. 8. after the following rates, viz. 

For every 32 * gallons of ale and beer, of above fix On ale and 
fhillings the barrel price, brewed within this realm by the *^"'' 
common brewer, or in his vefTels, or by any other perfons 
who fhall tap or fell out beer or ale, to be paid by thd 
brewer, or fuch other perfons refpedively, two (hillings 
and fix pence. 

For every 32 gallons of fix fliilHngs beer or ale, or under 
that price, brewed by the common brewer, or in his vef- 
fels, or by any other perfons who fhall tap and fell fuch 
beer or ale, to be paid by the brewer, or fuch other per- 
fons> fix pence. 

For all aquavitae or ftrong waters, diftilled within this On flroRg 
realm, whether of foreign or domcftick fpirits or materials, watcw. 
to be afterwards vended, to be paid upon every gallon, by 
the firit maker or dilliller thereof, four pence. 

* Wbicb gallon is to contain zjz^ cubical iacb<i« 

M 2 Befidcs 
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Addiilpnai Befidcs whIch perpetAial chitics thtrc haVc Tieeh iJnce 

**^^^*' granted, and are now. payable, the following addition^ 

duties', viz. 

1. s. d. 

For every 32 gallons of beer or ale above 

fix (hillings price, O 2 o 

For every 32 gallons of beer or ale not 

above that price o 4 

For every gallon of aqnavitiOB, &c. 004 

Brewers and And all brewers and dif^illers liable to fijch cxcife arfc t6 
nlakc^wccki ^^^^ Weekly entries on every Monday at the excife office, 
entries. of thc quality and quantity of all beer, ale, and Rrong 

waters brewed or diftilled the week before j and pay and 
clear the excife, on forfeiture of ^20 for the firft week's 
neglc<5t, £\o for the fccond, and £60 for the third ; befideft 
double the value of all liquors fo brewed or diftilled by 
them in fuch weeks. ' . 



Power given And the commiffioncrs of excife have power given them 
the commif- jq appoint fworn gaugers to enter, by night or by day, 
poi"n7gauger8. into any houfes, &c. belonging to any brewer or diftiller, 
and to gauge their veflels and take an account of their 
liquors. And the returns of fuch gaugers to the commif- 
fioners or their fub-commiflioner fhall be a charge upon 
the brewer or diftillcr, if it exceeds the quantity by them 
entered. 

Allowance to Common brewers, in paying their excife, are'by the a<!l 

common {^ bg allowcd 64 in every 704 gallons of beer, and 32 in 

every 672 gallons of ale, and ^o in proportion for a greatet 

or leffer quantity by them brewed, free from all duties; 

which 
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which is to be deduced from their payments, in refpc£l 
of filling, wafte, leakage, returns or other accidents. 
But indead of the above allowances, purfuant to a letter 
from Lord Wharton, then Lord Lieutenant, to the com- 
miffioners, dated the 24 September 1709, an allowance of 
2 gallons in 22 of ale^ and 2i in 23 of beer, is now 
given. 

Here may be obferved a material difference between Difference 
the allowances in import and inland duties. In the firft aHowance In 
cafe, the dedudions are always made out of the duty; tbeiniport 
but in the laft, out of the quantity. In the firft, the duty excife" 
h atmcys charged, and the ^5, ^6, or j^io per jCioo, is af- 
terwards fubftra£lcd} or if goods are entitled to any a* 
batement on account of damage received, the duty is 
alwayiB firft paid downy and the allowance is given by 
\vay of drawback or repayment. In the laft, the pro- 
portional quantity of liquor is deduded out of the total 
number of gallons, and no more charged than what duty 
is really paid fon 

The gangers Hkewife, on taking any gauge of warm Allowance <« 
wort, make an allowance of one tenth part, purfuant to 
an article in their inftrudtions. 

And by II Geo. III. 2. and continued by 13 Geo. III. 
^. a duty of one penny per gallon is to be paid out qf 
all cyder which fhall be fold or tapped out by retail. 

The frauds -and abufcs pra£tifed by brewers and diftil- 
lers-require a more than Ordinary circumfpcdion, which 
has given occafion to numerous penal laws in relation to 
them too voluminous to infert here. 

The 
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The officers for managing and colledling thofe duties 
arc the gauger, furvcyor, and colledor of the diftridl. 
The whole diftriiSl is divided into walks, to each of wHich 
there is a gauger affigned* 

«augcr, hii The ganger goes round his walk, twice every week ; 

"^^* and takes an account of every brewing within it, and 

of the quantities of each fort of liquors made at each 

brewing ia that compafs^ this he reduces into gallons, 

according to which the duty is charged. 

Surveyor, his The furveyor of the cxcife goes after the gauger, 
"*^' once in the month, and takes private notes, in his 

pocket book, of the feveral brewings in that month 
and the quantity and qualities brewed ; which are com- 
pared with the ganger's book. And every month they 
both fign a return to the collector, which becomes a 
charge on each perfon therein mentioned, according to 
which the excife is received by the coUedor at his 
monthly office. 

Duplicates of Duplicates of thofe returns, figned by the colledlor, 
feotSo^the"* g^^g^^ and fur vey Off are fent monthly to the commiffi- 
commiiTio- ^oucrs of cxcifc. They are then examined by an exami- 
•ersmont jr. j^^tQj. appointed for that purpofe, (called the.examinator 
of the furveyor and ganger's books,) as to the computa- 
tion of gallons, and calculation of money. Whereupon 
the examinator makes out a charge againft the colledor, 
which he iranfmits to the Accomptant general. 

The 
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. The Alb and Beer Licenses, and the Wine and Aic and beer 

Strong Water Licenses form another branch of the "^^"^'^'• 

hereditary rerenue. The duties arifing from the former 

were granted by the 14 and 15 Car. 11./^. which enaQs 

that none fhall keep any common ale honfe or {ipling 

houfe, or ufe common felling of beer or ale by * retail 

without a licenfe ; for which 20s is to be paid to the col- 

ledor, for his Majefty*s ufe, for every year that the perfon 

ihall be fo licenfed. And no fuch licenfe is to be granted 

for a longer term than a year from the Eafier preceding 

the date of it. 

Wine and Strong Water Licenses are founded on wine, tnd 
the 17 and 18 Car. II. 19. which enacts that no perfon fhali uccnfoT*'^* 
fell by retail any kind of wine, aquavitae, ufquebaugh, 
brandy, or other diftilled ftrong waters, without a licenfe. 

The rate of wine licenfcs is fuch a fum as fhall be Rate of wme 
Agreed upon, not lefs than 40s yearly in any cafe, nor 
exceeding ^40 yearly within the city or county of the 
city of Dublin, nor exceeding ^io yearly in any other 
part of the kingdom. 

The rate of ftrong water Hcenfes was by 17 and 18 J^J^^jJ^^J^^^^ 
Car. II. to be fuch fum as (hould be agreed upon, not lefs "^^^^ *^ " ^'^ 
in any cafe than 40s, nor more than £10 yearly within 



• Which by 7 Geo. II. 3 is explained to be felling bj any meafttre left than a 
g^lon. 
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the city or county of the city of Dublin, nor more than 
^5 yearly in other part of the kingdom. But by 3 
Geo. III. 27. the rate of ftrong water licenfes With- 
in the city of Dublin, and within four miles of the tholfel 
of faid city, was altered to fuch fum as (ball be^ agreed 
on, fo as none do pay lefs than £4, nor more than £10 
yearly. 

And no liccnfe for felling wine or ftrong waters can be 
granted for any term exceeding three years from th* Mi^p 
chaelmas preceding the date of it* 

The power of granting fuch licenfes, and appointing 
coUedlors of the duty, was by thofe ilatutes veiled in 
commifRoocrs to be coaimiffioned undcrr the great feal 
in cdch county, and nomina,tcd by the Chief Governof 
Qt Governors of the kingdom out of thje juftice/s of thQ 
peace and others* But as no {uch CQu^ji^ifHons were foq 
many years paft fubfifting, the duty was ufually colledted 
by the colledors of exctie ; which power is cQufirmcd 
to them by 33 Gca IL 4, by which it i^ m^dc la*wfuA foR 
the commiffioners of excife or any three qf them, and thcj 
colledors of th.cavifc io their fcveraldiflrid«, to gran$ 
fuch licenfes. 

Bcfides thofe licenies for afo and beert wine, aad 
ftrong waters, it is enaded by 1 1 Geo. III. 2 conllnuedi 
by 13 Geo. lit 2. for two yea» from, th© £5 Dccembcn 
1773, that no pcrfon fliall fell by retail any cyder with** 
out a liccnfe, and that fuch fellers fhall pay a duty of 
ten (billings yearly. 

Thcfc 
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Thefe licenfes and agreements are certified by the Cml/iedto" 
gauger and furveyor, to the commlflioners of excifc, o/eri^of** ^ 
monthly, together with the inland excife, and are a 
charge on the collcdlor for the duty. 



CHAP. 



IX- 



Of HEARTHMONEY. 



SO early as the conqueft, mention is made in domes- Fumtge. 
day book of fumage, (vulgarly called fmoke far- 
things,) which was paid by cuftom to the King for evqry 
chimney in the houfe. 



But its introduflion into this kingdom was by the ftat. 
of * 14 and 15 Car. II. c. 17. and 17. and 18 Car. IL 
c. 18. by which a duty of 2s. for each fire hearth Gfr, 
yearly, was grartted to the Crown, in lieu of ths court of 
wards, payable on every loth of January, at one entire 
payment, by the occupier, and recoverable by diftrefs and 
fale of his goods. 



Hearthmoocf 
what. 



• About the fame period, viz. 13 and 14 Car. II. a like duty was granted 
. by the Eoglifl) legiflaturc to the Cro>yn. tint upon the revolution, hearthnaoney 
was, by a ftatute of 1 W. and M. Eng. declared to be not only a great oppreill'* 
on to the poorer fort, but a badge of flavery upon the whole people, cxpofing 
every man's houfe to be entered by perfons unknown to him ; and therefore, 10 
cfe€t a lading monument of their Majcfties goodnefs in every houfe in the king- 
dom, this duty of hearrhmoney was taken away and aboliihed. But this tax, 
which was created at a time when the proper fubje£ls of taxation were not fo 
well underftood as they are now, ftill remains a iiloll oppreflive burden on the 
occupiers of the wretched hovels in many parts of this kingdom. 
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Wfao eiempt And fi*om thia<kity no pecfbn is ewmpt^ except thofe 
^""* who live upon alms, and are not able to get their 

livejihood by work; and except widows who (hall procure 
a certificate of two juftices of the peace in writing yearly^ 
that the houfe which they inhabit is not of greater value 
than 8 s. by the year, and that they do not occupy 
lands of the value of 8 s.. by the year, and that they 
have not goods or chattels of the value of £^. 

Pormerly This duty was formerly farmed yearly hy counties at 

^"iiDtf ^^ ^^^' *^ ^^^ higheft bidder^ who gave fccurity by bond 

for the payment of his rent, and colleded the duty him- 

ielf ^ and paid in his rent to the neighbouring oolledior of 

the diftridv ^ho was charged with his bonds. 

Now colieft. But fince the year 1704, it has not been farmed, but 

ed by coiicc- j^^g b^en collcdled by collectors appointed for that purpofe^ 

c4 by the"^ which appointment was by the 17 and 18 Car% U. i8. to 

oHSSr ^ ^y ^^^ ^^^^ lieutenant or chief governors, and council 

ijuc. However they were conftautly appointed by the commif- 

fioners of the revenue, by virtue of a claufe in their 

patent for that purpofe. But fome doubts having arifen 

whether fuch appointment were ftridly legal, by 3 Geo. III. 

21. all fuch appointments were confirmed^ and a power 

was thereby given to his Majefty, by commifRon under 

the great feal, to authoria^e and empower the commiffioners 

of the cuftoa)8 and excife, or apy three of them, to appoint 

fuch officers and coUedors. 

Who pay It And thefe coUedors make returns of the number of 
tors^ofThe^* hearths to the examinator of hewthmoney accounts, who 
(iiftria. is under the diredion of the. commiffioners of the revenue, 

and 
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and from time to time pay their receipts to the coUedor^ 
of the refpedive diftridls in which their walks lie. 

The collcdors of the diflrifts return the hearthmoncy Whotctttrn 
accounts with the other quarterly accounts to the com- ^oun^s^ tb^ 
miffioners of the l-e venue, who fend them to the examina- commi/riojieri 
tor of the hearth money, who returns yearly a certificate ^^^^^ '^^ 
of the charge or produce of each colledioa to the Account- 
ant general, who lays the credit part of the account before 
the commiffioners of the revenue for their approbation ; 
after which it is brought into the general account of each 
colledion, and depofited in the Auditor general's officci 
with the remainder of the account. 

The annual produce of this duty at prefent amounts to 
about ^^69,000, 



C H A P- X. 

' Op other inland ADDITIONAL DUTIES. 

BESIDES thofe perpetual inland duties there are The feverti 
now feveral additional temporary duties, which have [ar>°dudc«^* 
been granted, from time to time, to the Crown ; fome for 

particular purpofes to which they are appropriated by i 

parliament, and others for the fupport of government i 

generally, ' 

And thcfe are upon coaches and other wheel carriages; 
gold and iilver plate; cards and dice manufadured in the 
kingdom j hawkers and pedlars ; and on Aamps. 

N 2 And 
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Dufy on 



A fecond. 



A third. 



Vow col- 
Itatd. 



And firft, asto ibe duties on coaches, and other wheel 
carriages, of which there are three. 

By the firft, there is payable for 7 years, fro:m 25th of 
March 1772, for every coach, chariot, &c. with 4 wheels, 
not ufed for hire, zo ftiilHngs^ to be paid yearly on tha 
loth day of January during the faid terno; and for every 
chaife, chair, &c. with 2 wheels, not ufed for hire, 5 
fliiUings yearly, payable as before. The produce of which 
duty is to be paid by the Vice treafurer to the commiffi- 
oners of the inland navigation, for the improvement of 
tillage and other ufeful purpofcs. i 1 and 12 Geo. III. c. 4. 

By the fecond, there is payable for one coach, chariot, 
&c. with four wheels, which any perfon (ball keep in his 
pofTeffion, 10 fhiltings; and for every coach, chariot, &c. 
exceeding that number, which any perfon fhall keep in 
his pofTeffion, except hackney coaches and ftagc coaches, 
from 25th December 1773 to 2^th December 1774, or 
from 25th December 1774 to 25th December 1775, 20 
{hillings, and for every chaife with 2 wheels, 10 fhillings. 
But no perfon fubjed to the greater, is to be fubjed to 
the leffer duty, rj and 14 Geo. III. c. !• 

By the third, there is payable for every coach, chariot, 
&c. with four wheels, which any perfon fhall keep in his 
pofTeffion, except hackney coaches and ftage coaches, at 
any time during the faid years, 20 fhillings. 13 and 14 
Geo. III. c. 2. 

And for the better colledion of thofe feveral duties, 
every perfon keeping fuch coach, &c. is within a limited 
time to certify to the coUedor of the diftridl an account 

of 



Digitized by 



Google 



REVENUE OF IRELAND. 93 

of every 'coach, h'c which he (hall keep; and the 
fcveral duties are to be coUe(5led and levied by the collec- 
tors of the hearthmoney, or by fuch other perfons as (hall 
be appointed for that purpofe, in the fame* manner as the 
duty of hearthmoney is colleded and levied. 

As to the duty on gold and (ilver plate, there is payable Duty on gold 
for feven years, from the 25th of March 1772, out of all p^^te mYnu- 
gold and (ilver plate which (l>all be made or wrought in the fe^u'cd facre. 
kingdom, 6 pence for every ounce troy, to be paid by the 
makers and workers thereof. Which duty is to be paid to 
the comniiffioncrs of the idland navigation, n and 1% 
Geo. IIL c. 4. 

And no goldfmith or (irverfmith is to cxpofe to fale any Toteatfayerf 
gold or filver plate, until it be a(raycd by the afTay mafterj bJ^hlTffa/ 
and if it be found conformable to the ftandard,. then it i^ mafter. 
to be touched by the wardens of the company of gold- 
fmiths, and marked with the marks ufed for that purpofe; 
and then the faid doty is to be paid by thfc perfon bringing 
it to be afTayed and touched ; and the alTay mafter is* upon 
receipt of the duty, to (lamp or mark it with fuch (lamp 
Or mark as the commiffioners of the revenue (ball from 
time to time appoint, ibid. 

And the afTay mafler is to make entries, in a book, of the Who is to re- 

feveral quantities of plate fo ftanrtped or marked by him, a^d^j^lry^il^tJ 

and the duties received by him, ^c. and once in every the Vice irca- 
month to pay all the money received by him to the Vice 
4reafaren ibid. 



furcr. 



' As to the duties on cards and dice, there is payable Duties oiv 
during the faid term of i^s^n years from 25th of March cards and diVe 
177Z, for every pack of cards made in the kingdom 5 s. w ^""^"''^ 

to 
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Duty on 
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to be paid by the makers; Which duties arc to be paid to 
the commiilioners of the inland navigation, ibid. 

And there is payable a further additional duty of 6. 
pence for every pack of cards made in the kingdoaij 
between the 25th of December 1773 and 25th of D^ember 
J 77 5. 13 and 14 Geo. HI. c. i. 

And the makers of cards in Dublin, Cork, and Limerick^ 
and of dice in Dublin and Ck>rk, to which places refpec* 
tively the excrcife of thofc trades is confined, are during 
thofe termi» once in every 14 daysy to make a true entry 
upon oath with the coUedlors of thofe ports * rc£pc<3rvcly, 
6f all the cards and dice by them made within that time; 
and are once in 28 days to clear all duties owing by 
them, by paying the fame to the colledor. 11 and xa^ 
Gea III. c. 4. 3 Geo. U. c. 1 2. 

And during the continuance of that term no cards or 
dice are to be fold, or expofed to fale, or played with, until 
fuch m^rkupon the dice, and fuch feal or Aampupon the 
paper ^nd thread cnclofing every pack of cards, and fuch 
9iark upon one of the card9 of each pack, (hall be put, as 
the commiflioners of the revenue fliall appoint in writing, 
according to a power given them. 1 1 and 12 Geo. III. 4. 

As to the duties to be paid by hawkers and pedlars ; 
there is to be paid by every hawker, pedlar, &c. (except 
perfons in the a£t excepted) travelling on foot or otherwife 
between 25th of Ma^ch 1774 and 25th of March 1776, 
fi duty of twenty {hillings by the year 5 and by every 



♦ It fliould fecm more agreeable to lire nature of the duty to make the cntr/ 

^viih the coi.cutors of ihc exclfe. 
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perfon fo travelling with an horfe or other bcaft drawing 
harden 20 s. by the yeap, over and above the faid firft 
mentioned duty of aos. which duties are to be paid by 
the Vice twafurcr to the incorporated focicty for promot- 
ing Englifli proteftant fchools. 13 and 14 Geo. III. c. 

I 

- And every pedlar fo travelling is, before the 25th of J-^^^^?[^ '°y'>« 
March in each year, to deliver to the colledor of excife themfronuhe 
for the diftria a note in writing how and in what man- coiieaort. 
ner he intends to travel j for which he fliall then pay the 
duty ; and thereupon obtain a licenfe from fuch coUeflor 
to travel or trade, ibid. 

As to the ftamp duties; they arc a duty impofed upon S^*»P ^«*»^*' 
all parchments, vellum, and paper, whereon any legal 
proceedings or private inftruments of almoft any nature 
are written or engroffed, between the 25.ih of March 
1774, and 25 of December I77S> upon all almanacks, news- 
papers, advcrtifements, and pamphlets of certain forms 
and fizesi and thefc impofts are very various, according 
to the nature of the thing ftamped ; from (ix pounds to 
one half-penny. 13 and 14 Geo. Ill, 

For the better levying and colleding which duties Commifll^ 
power is given to his Majefty, or the Lord Lieutenant ccrsu>b«ap. 
or Chief Governor of the kingdom, to nominate com- ^^^ ^% 
miilioners or officers for ftamping and marking parch* ^^^ 
ment, vellum, and paper, and managing the duties 
thereon, who are to keep their head office in Dublin, 
and they are empowered to appoint other inferior officers, 
with the confent of the Lord Lieutenant, &c. for that 
purpofe, and for the colleding and levying the duties* 
ibicl. 

And 
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Parciimcnt And all vcllutn, parchment and paper, chargeable 

b'eciTned^o ^^^h the faid dutieo, is, before any of .the matters or 
the office to things in the ad mentioned, fhall be thereon engrroffcd or 
wijtten to be brought to the ftamp otnce, tp be Itamped 
and marked ; which the commiflioners or officers are re- 
quired to do, on being paid the duty. ibid. 

No paich- 4nd if any perfon fliall engrofs or write upon any 

bl^written on, vcIlum, parchmeiit, or paper, any of the matters or 
till flanipcd, things for which the faid vellum, parchment, ' or paper, 
Ti ^xQ^^^^ is chargeable with the faid duty, • before it be ftamped, ot 
upon any vellum, parchment, or paper, that fhall be 
niarked for any lower duty than the legal duty, tliere 
(hall be anfwered and paid his majefly, for every fuch 
deed, inflruipent or writing, the fum of j^io; and no 
fpch record, deed, inflrqn^ent, or writing, fhall be 
pleaded or given in evidence in' any court, or admitted 
to be gopd or available in law pr equity, until as well the 
faid duty, as tlie faid fum pf ^lo, fhall be firft paid to 
his Majefly's ufe, and a receipt produced for it undier 
the hand of fome of the officers appointed to receive the 
duties, 3nd until the yel|um, parchipent, qr paper^ be 
fiamped. ibid» ' .'• ^ 

Howthci?iif7 And all the officers concerned in the levying and co!- 
by the officers J^^ing thpfc duties are to keep feparate and diftindt ac- 
whocolk^ counts thereof. And the perfons employed to colled and 
levy (hem in the city and county of Dublin are' to pay 
the fame into the treafury on the firfl monday of every 
njonth. And the perfons employed to coll?dl and levy 
them in other parts of the kingdom are to pay them to 
the fpveral cojledors of the inland excifc of the refpcc- 
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tive diftrifls. And every ftamp officer, in fix days after 
his making any pay^ment into the treafury, or to any of 
the faid colledors, is to give notice of the amount of fuch 
payments to the commilfiohers of ftamps. ibid. 

And none of the faid duties are to be received or col- Their ac- 
leded by or paid to the faid commiffioners of ftamps j Jea"tothe"ex- 
and the feveral perfons who (hall be employed in recciv- aminaiion of 
ing, colleding, or paying. the, faid duties are, once in onerrof^m-* 
every year, to exhibit their accounts thereof to the com- p^eft ac 
miffioners for taking impreft accounts, who are autho- 
rized to examine upon oath the faid perfons accounta^nts 
concerning the money raifedor coUecled by them, and paid 
by them into the treafury or to the colledor of inland 
cxcife ; and they are to produce proper vouchers for any 
fum raifed received and paid. ibid. 



counts. 



CHAP. XL 
Of SEIZURES, FORFEITURES, and FINES. 



UNDER this head is comprehended all the revenue The revenue 
arifing to the crown, by its moiety or fharp of the Jji™ Jjj""* 
produce of all feizures, which are condemned and fold 
as forfeited under the a£i of tunnage and poundage, and 
the a6l of import excife j as well as of fines impofed for 
breaches of thofe laws; to which the fubfequent a6ls 
creating the additional duties ufually refen 

Vol. L O And 
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OfFencet 
flgaind the 
ti6tsofciiflom 
and excife 
where triable. 



And the offences cohimitted againft the former a<fl are 
deterrttinable in the court of Exchequer, by information or 
a<aion, unlefs when otherwife dire^ed by fubfequent adJ»» 
But offences againft the ad of excife are tried before the 
commiffioners or * fub-commiflioners appointed according 
to that a£l; from whofe judgment there -lies an appeal to 
the Lord Lieutenant, or other Chief Governors and privy 
ciouncil, of fuch as they (hall appoint under the great feal, 
who are called commiffioners of appeals. 



Goods con- 
demned how 
fold. 



And in the former cafe goods condemned are fold by 
publick cant ; in tlie latter by inch of candle. But the 
ancient courfe with regard to goods condemned in the 
Court of Exchequer was, after th^y were appraifed, to fell 
them to fuch as would give moft above the value appraifed 
at. 



Regifter of 
feizures his 
duty. 



There is an officer called the clerk or regifter of feizures 
in the port of Dublin^ who takes an account of all feizures 
and of the produce of them. And when any feizure is re- 
turned to him, under the adl of cuftoms, by any fcizing 
officer, he is forthwith t6 fend a copy of the return (com- 
monly called the feizing note) to the commiffioners of the 
revenue, who diredl their folicitor to prepare an informa- 
tion in the fijtchequer J Tvhen under the ad of excife, he 
fends it to the clerk of the informations for Dublin port, 
who brings it to the folicitor, who prepares an iirfbrmatiott 
before the cdmrniffiofletd of txcife. 



• The fub-commi^iOnerB utt vfoiftllj thk co\k6toT^ of the diftrift, tke AirveTort 
of the co&fl| pore, and excife, and the Survejor gencial of excife. 
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The regitfer of the fcizurcs receives the informer's moiety To whom the 
of all fines and feizures for breaches of the excife laws in Ja^"" " 
Publio port, for which he gives a particular receipt; an4 
the King's moiety is afterwards paid to the colleftor, who 
g;ivps a receipt for it. And be makes pp and pailes his 
accounts quarterly with the commiffioners of the revenue, 
who examine it with the book of information of fale^j 
which is attcAcd by the furveyor of the (lores and ftorc- 
Jieeper. But in all other ports or diftrii^s the colledlors 
receive the whole, apd, after dedu<^ng the nece^ary 
char|;e3> divide 4the xemainder between the Kins and in* 
former. The King's moiety jof the money a^ifing from fines 
IN" the jlkles of failures condemned in the court of Bxcbc- 
quer is paid by the chief remembrancer, who fells fuch 
jcondenyied goods^ into the jtreaf»ry ; and the informer's 
flaoiety is in like mapnperpaid by him to the informer. Bujt 
(the modern ufi^ i* for -the chief rcujembrancer to pay the 
whole to the commiflioncrs of the revenue, whodifijributc 
it as above-mentioned. 



CHAP- XH. 

Op the manner op PASSING COLLECTORS 

account;?. 

ALL the branches of the revenue hitherto treated of Collcaorsac- 
are accounted for by tbc colleaors of the feveral ^^^whriTc- 
diflrids in the kingdom in the following manner. ^ turned. 

Every colkdor i« to return weekly and monthly ab- 
ftrafls, to the commiffionersof the excife and cuftom«, of 
his -receipts and payments 5 and at the end of every quar^ 
ter he is alfo to return, upon oath, a general ajccount of 
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the receipts and payments for that quarter; which quar- 
terly accounts are to be compared and examined by the 
Accountant general, and the examiner and comptroller of 
the collectors accounts of incidents. And at tTic end of 
the year, to wit between the beginning of Eafter and the 
end of Trinity term, the whole is to be drawn out ; and, 
Paffed before whcn thus drawn out, he paffes it firft before the Accouht- 
the Account-' ant general, aflifted by the clerk of the quit rents, where 
and how*' he is charged, as to the quit, &c. rents, by the rent roll 
charged, as to ^^ rccord in the Auditor general's office ; and he is to give 
quit, crcos. ^^^ ^^^^^^^^j ^f^y^j-y p^^fj^^lar fum received, for what land 
due, and from whom ^ the reiidue makes up the charge. 
He alfo gives a particular account of the arrears in the 
fame manner, wilh the reafons why they are not colleded. * 



Aitocuftoms As to the cuftoms and import excife, he is charged with 
»Dd import the quarterly returns of entries made to the commiffioners 

of the revenue, figned by the cuftomer, comptroller, and 

himfelf. 

At to iiiltnd As to the inland excife, and wine, &c. and ale, (3c. li- 
excife, hcen- ^^nfes, he is charged with the monthly returns fent to the 

commiffioners of the revenue, figacd by the ganger, fur- 

veyor, and himfelf. 

Astofcizures. As to the feizures, his charge is the clerk of the feizures 
quarterly accounts, made up and compared by the com- 
miffioners of the revenue, and his receipts for the money 
arifing from them- 



As to hearth* 
luoney. 



As to the hearth-money, he is charged with the accounts 
of the coUedors of the hearth-money, made up with the 
Accomptant general, and the vouchers for payment made 
to him by fuch colledlors pf hearth-money. 

The 
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The difcharge of the colledor of the diftrid on all thefe How diC 
branches are Exchequer^acquittances produced for payment ^*^8^^* 
into the treafury; the arrears returned, which go in 
charge to him for the enfuing year ; the falaries to the 
commiffioners and to other under officers 5 and all fuch 
allowance as the commiffioners of the revenue are by their 
coramiffions empowered to make; as for fuits at law 
where there is occafion, and the like. 

The account thus ftated by the Accountant general is Thcacconnt 
from him returned to the Auditor general with the original ^f^^p^ ^7 

I J .!_ .. , . ^ . *=^ the Account- 

vouchers and other matters relatmg to it. ant general to 

the Auditoc 

The Auditor general re-examines and abftraQs it under ^hoVxa- 
general heads and engroffcs it on parchment, and brings mines and cn- 
the coliedlor to fwear it before the Barons of the Exche- ^^^ " "* 
quer, as is before mentioned. 

The account thus engrofled and fworn is filed of record And fiieaJt m 
in the Auditor general's office, and the balance on the J^'J^^^^f^^^^ 
foot of the accounts is a charge on the collc6lor in his next 
account. 
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CHAP. XIII. 



Of fines an© AMERCIAMENTS, and FORFEITED 
RECOGNlZANCESi a>id their ESTREATa 



Cafaal fe»e- 
nue of whtt 
COB&IUog. 



T 



Find or 
oblatat what 
Madox 272. 
Madox 273* 

Madox 31$. 
Madox 320. 
Madox 325. 
M*dcx 327. 



HE cafual revenue confifts of fines and forfeited 
recognisances, (commonly called the green wax) 
cuftodiam rcntSi profits of the hanaper, &e. together 
with fome other oafiialties, as waifs, eftrays, felons and 
fugitives goods, &c. And as none of thefe are coUeded 
l>y tTie commiffioners of the revenue or their oflBccrs, but 
arc all (except the profits of the hanaper) colleQed by 
tlie fcvcra! flierifFs of tlw kingdom, and accounted for by 
them, and paid immediately into the treafury, it wifl 
be therefore proper to treat of them diftindlly. Befides 
the matters relative to thefe cafualties ar4> chiefly tranf- 
aded in the court of Exchequer, where there are feveral 
rules and orders made concerning them in no fort relative 
to the other branches of the revenue. 

Fines (anciently called ob/ata or offerings) and amer- 
ciaments made in the early ages a very confidcrable part of 
the Crown revenue. The former were originally offerings 
or gifts to the Crown, for grants and confirmations of 
liberties and franchifcs of fundry kinds 5 for liberty to hold 
or quit certain ofiices or bailiwicks; by tenants w capHe 
£ov licenfes to marry, or that they might not be compelled 
to marry; for liberties relating to trade or merchandize; 
for the King's favour or good will, and that he would 
remit his anger and difpleafure; for the King's protecftion, 

aid 



Digitized by 



Google 



REVENUE OP IRELAND. 



103 



aid or mediation ; to have feifin or reftitution of lands or Madox 319, 

chattels ; and that perfons might not be diffeifed ; to be l^^^^j^ ..^^ 

difcharged out of prifon, and replevied or bailed to the Madox 341, 

cuftody of lawful men ; for acquittals of various crimes, Madox 344, 
even homicide ; and for a variety of other matter. 

But the moft remarkable head of this branch of the On kw pro- 
revenue was the fines paid to the crown for proceedings in cecdings. 
the King's courts of juftice; as fines to have juftice and Madox 293, 
right J for writs, pleas, trials and judgments ; for expedition ^j^j 308, 
pleas, trials, and judgments, or for delay thereof j fines 309- 
payable out of the debts to be recovered. a ox 3 

Upon confideration of the nature of which feveral fines Pormcrlf 
on law proceedings, it feems as if juftice or right was pur- V^^ opprct 
chafed from the Crown. Againft which mifchiefs a Madox 314. 
remedy was provided by that claufe of magnck charta, nuUi 
vexfdemus, nulli negabimus aut diff'eremus rcHum veljuftitiam ; 
which claufe feems to have its effcdl j for though fines 
for writs and procefs of law in many cafes were always a 
part of the Crown revenue, viz. from the time of the 
conqueft or foon after 5 and were conftantly paid after the 
making the great charter, as before, yet they were after- 
wards more moderate than they ufed to be before ; and 
the a6lual denying of right and the flopping and delaying 
of it, which before, upon paying of money or fines, ^ ufed 
to be prafiifed, were by thofe charters quite taken away, 
or by degrees brought into difufe. 

So that of this great and indeed monftrous branch of the ^^ reduced 
revenue, arifing from fines or oblata in this fenfe, all that ^^ proBts of 
remam are the duties ariiing to the Crown tor icaling «nd port frn«s, 
patents and original writs, now u(ually called the profits of 
the hanaper which are treated of hereafter 5 and poft 

fines 
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ments or ml- 
ifcricordias* 
Madox 365. 



In civil ac- 
tions how 
atfeered aod 
edreated. 
8 Co. 39. b. 



Now inconil*' 
derable. 



Pines in crt- 
minal pro- 
ceedings, £^f. 
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fines, fo called with refped to the fines on the original 
(or premier) fine, which arc paid to the Crown on every 
fine levied of land, pro Ikentia concordandi ; which are as 
much as the premier fine, and half as much more. 

The revenue arifing from Amerciaments or mifericor^ 
diar was anciently fo like that which arofe from fines or. 
oblatas^ as to be fcarce diftinguilhable from it. But they 
were generally fet for mifdemcanors or trefpaffes of dif- ' 
ferent kinds 5 for difleifins ; for breach of afllzc; for 
defaults or non appearances ^ falfe judgments ; on hundreds 
for murder or man (laughters, for not making hue and 
cry, 6v. 

But the amerciaments moft neceffary to take notice of 
here are thofe which were fet by the court of common pleas 
in civil anions, either on the plaintiff, pro falfo clamorc^ 
or on the defendant, for detaining a juft debt, by giving 
judgment quod fit in mifcricordia. And thefe judgments were 
delivered to the clerk of affize, and by him to the coroner 
of the county, who, according to the diredion of magna 
chartay c. 14. afFecred or afTefTed the amerciaments, and 
afterwards delivered them back to the clerk of the affize j 
and the judges eflreated them into the Exchequer. 

But in procefs of time the coroners in all civil actions 
kept^one certain rule of amerciament, which became fo in- 
confidcrable a fum as not to be worth the affeeringj and 
therefore they arc now never levied. 

Fines in criminal proceedings (which is the fenfe in 
which they arc ufually confidered at this day, and not in 
that of oblata or offerings) were originally fet by. the 
King's bench andjuflices in eyre, as ranfoms from imprifon- 
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ment; and are ufually impofed by courts of }uftice as a 
coijimutation of corporal puniftiment for crimes and mif- 
dcmeanors ; or for defaults or contempts of parties in fuits, 
jurors, &c. or for negleft of diity or nvfbehaviour of 
officers of juftice. ^ 

All courts of record, where the fines are not granted Eftrcau of 
away by letters patent, tranfmit the eftreats of them to ^°^** 
the treafurer's remembrancer's office ; and thefc, with the 
fines and amerciaments impofed in the Exchequer, were 
delivered to the clerk of the pipe formerly, who put 
them amongft the nova ob/ata on the great roll. 

Another branch of the cafual revenue arifes from Forfeited rc- 
FoRFEiTED Recognis&ances, which are bonds or obliga- cognizance*. 
tions of record acknowledged to the King, conditioned 
ufually for appearance at the court, to profecute felons, &c. 
to preferve the peace, &c. 

No recognizances were taken to the King by the Recognizan- 
ancient confervators of the peace, nor by the fherifFs or ?^^ ^^\. ^*^«^ 
conftables ; but, in cafes that were bailable, the fherifF or vators" of the 
conftable took an obligation in his own name, but not any P^^^' ^*'' 
recognizance to the King. And the fheriff bailed to 
appear at his onVu torn, and the conftable to appear at the 
view of the frank-ple<fge* 



ices 



But when juftices of the peace were appointed, they Butbyjuft 
iflued their warrant to apprehend the offender j and if it o^ ^^e peace, 
were a bailable offence, they by 3 Hen. VII. c. 3. Eng. 
bound him by recognizance, either to appear at the affizes 
or quarter feffions, and likewife bound over the evidence 
to profecute J and, if the offender or profecutor did not 
appear, the recognizance was forfeited, and the clerk of 

Vol. I. P the 
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the feffioDi ot 6f tbc' prcacc rcfpcdli?cly eftreated if into 
the Exchequer. i 

And of for- Alfo recogniM»noM taken for the King iI^hl> courts of 
afaumccl!^* record, or before juftices of the peace, are to be eftreatcd 

into the court of Exchequer when forfeited, that procefs 

may iffue on them. 

No rccognJ. But tbcfc arc no recognizances efireated out of the 
tTea^twJ out of P^^ty b»g i^^^o thc Exchequer, becaofe fuch recognizances, 
chaaccfj. bcipg foT performing decrees of the court of Chancery, arc 
taken to one of ^thc mafters of the. court, and not to the 
Crown; and therefore are fiied there, and nothing is 
tftreated. And the ' flktute^ fkpie ' and ftatute raerchant 
are efireated into chancery by the ilatute,, and from 
thence executioa is to go. 

Fiii€«wlrfifc- Fines with regard to their edreats may be confidered as 

?ftrlt?ch£ ^^ '^^ ^^^^^^ *^^ ^^^ ^^^ ^^^^^^ foreign fines, viz. fuch as 

foreign. arc impofcd by the other fuperior courts of jwilicc, or by 

inferior courts, as the affiles and feifions, ^c. 

Or fBofe iitt The fccond fort arc thofe inapofcd by thc court of 
c^m of Ex! Exchequer, in fuits commenced between parties there; as 
cbcqucr. alfo ott ofiiccrs of jufticc, &c. {oiBe of which are in the 
picas fide or in the chief remembrancer's fide, as on fheriffs, 
coroners, the purfuivant, &c. for not returning writs or 
procefs, or for not bringing in Che bodies of perfons whom 
they have returned taken v others are impo(ed in the 
treafurer's remembrancer's (ide -, as on fheriffs for not ac- 
counting, not paying their tots into thctreafury, or for not 
clearing their fevcral accounts when flated ; as alfo ibr not 
returning writs j and on clerks of thc Crown and peace, for 
not returning thc efireats of the affiles and feiikms^ &^- 

And 
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An3 if.tfacie fines be not refpited or reduced, (or more How 
properly difcharged) they are eflreated by the Exchequer, 
^nd the eftreats of them are made up by the refpedive 
officers. And fuch as are on the pleas fide are to be «. 
delivered to the clwk of the eftrcats or fommonifter^ r 
who -is -to iffiie 4hem in proccfs to the feveral {het'iffs^ ^ 
But thofe in the Chief and fecoad remerpbraiiccr's office^ ^/t. 
are to be delivered to the clerk of the pipe, in order to 
be 'written in charge and iftued in proceft. And tbefc - * 

laft fines are of mbre confequenee than tfaofe of the 
^eas or- -Chief retnetnbtaneer's office^ and the parties oa 
whom they are impofed, generally entitled to mttch left 
indulgence; and yet thefe fines at;e feldocn levied, and 
little or no money ts paid into the trcafury for them, ' 

as they are generally reduced (or more properly takea 
off) on paying fome fmall fnm to the poor bos d£ the 
court: 

The eftrcats from the eourt of comtnon pleas are Bftrettt from 
delivered to the Barons in opencowt, by the hands of jj^^^''"'"^'* 
the jadg«s of that tiourt, the laft day of each HTuablc 
term. Ahd in thofe eftreats are not only all' fines and 
am^rcFamehts in that court, but all poil fines on alienati^ 
ons and allthe-otitia^vries in^that court \ aikl tbefc eftreats 
are by the Barons delivered over to the fccond remcim- 
brancer and by him fcnt down to the clerk of the eftreats; 
except the eftreats of the outlawries, which remain in 
the fecond remembrancer's ofijcp. 

Ktii the cotirt of King's Bench, having both a civ^ Eftreqts from 
and 'criminal fide, ought to deliver eftreats not only of ^^^ ^'"S* 
fines fct t>n fhcr'rfFs-tmd other officerj, in the civil fide of 
ihe'couit, but alfo of fuch fines as have been fet on perfons 

? 2. for 



Digitized by 



Google 



io8 



-x^ 



Rule iQtb, 

February 

1683. 



Rule 2d, 

December 

16S4. 



Rule 28th, 
November 
1692. 



Op the E X C H E Q^t E R and 

for criminal offences. But from the acceffion of his late 
Majefty Geo. I. no eftreats were returned on chher fide, (it 
is faid) for many years 5 and on both fides they are ftill oa 
feme years unreturned. And in general eftreats are by no 
means returned as regularly and pundually as they ought 
to be, nowithftanding the following general rules and 
orders which have been made from time to time for the 
remedy of this grievance. 

Ordered that the clerks of the Crown and peace, and 
clerks of the markets, (hall enter their deputations with 
the clerks of the eftreats, and, in the fecorul remembran- 
cer's office* 

Whereas it, is obferved that the flieriffs, on their 
appofals, return many of the clerks of the Crown and 
peace to baye no ifliies to anfwer the fines on them for 
not returning their eftreats in time, whereby his Majefty 
is much damnified j for prevention thereof, it is ordered, 
that the clerk of the rolls do fend a lift of the names of 
the clerks bf the Crown and peace to the fec6nd re- 
membrancer's office, that purfuivants may ififue; and 
that their fevcrai deputies be required to enter their de- 
putations in the faid fecond remembrancer's office, that 
it may be certainly known againft whom to iftae attach- 
ments. 

Ordered that the feveral clerks of the Crown and peace 
do enter their patents and deputations in the fummon- 
ifters office; and that Mr. Chetwood do give thejn 
notice having undertaken to do it 5 and that the Chief 
remembrancer do certify the names of fuch of the clerks 
of the Crown and peace as have entered their patents 

with 
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with him, or their deputations with the fecond remem- 
brancer and fummonifier, and a lift of thofe who have 
not entered them. 

Ordered that all the clerks of the Crown and peace Raiejotl^ 
do return their eftreats to the fecond remembrancer, * ^*' 

and that he deliver them to the clerk of the eftreats j 
and that after fo returning them the fecond remembran* 
cer do forbear further fining; and that, when the clerks 
of the Crown and peace move to take off, the fines im- 
pofed before the returning the eftreat to the fecond re- 
membrancer they produce a certificate from the fum- 
. monifter. 

The court taking notice that, for fome time paft, the ^"'^^^*l 
fevcral eftreats of fines forfeited recognizances, &c. re- 
turned into this court, have been firft lodged in the fum- 
monifter's office, whereas regularly the fame ought, by the 
ancient method of the Exchequer, to be firft delivered 
into the fecond remembrancer's office, and entered there, 
and to be tranfmitted by the fecond remembrancer, to 
the fummonifter, and procefe to iflue from thence firft 
thereupon, and fo forwards to the other offices; it is 
thereupon ordered by the court that, for the future, all 
eftreats of fines and forfeitures whatfoever be returned 
into the fecond remembrancer's office and entered there, 
and from thence transferred to the fummonifter, who is 
to give a receipt for the fame, and to iffue procefs as 
ufuaL And it is ordered that the fummonifter do not 
receive any eftreats, nor iffue^any procefs thereon, until 
the fame are firft tranfmitted to him from the fecond 
remembrancer. 

The 
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Rule, lid 
November, 
1 70S. 



Power gif en 
the court to 
tmerce clerks 
of tilize, bfc^ 
for negle^ing 
to returii 
eftrcats, 



The Lord Chief Baron having takea notice of the in* 
conveniencies that are occafioned by tb^ negle^ <^ the 
clerks of the Crown and peace, and alfo of the commif- 
lioners of oyer and terminer, in not returning the feveraf 
eftreats of fines impofed at the affiles and feffions in thq 
feveral counties in this kingdom; it is this day made ^ 
(landing rule of the court that all the commiflioners of 
oyer and terminer, and the clerks of the Crown and peace 
of the feveral counties of this kingdom^ do return the 
eftreats of all the fines impofed at the feveral aflizes and 
feflions into the fecond remembrancer's ofiicei the oejct 
term after the fame are impofed; that is to fay, the fine^ 
of Lent affizes and feflions before the laft day of Eafler 
term following; and the fines impofed at the fummer 
aflizes and feflions in Michaelmas term following ; or in 
default thereof the fecond remembrancer is ordered to 
move the court the firft day of the following term to have 
them fined for their negledl, 

And in pBirfuance of this rule it appears that the protho^ 
notary and clerk of the Crown have been fined in the Ex- 
chequer for their negled in not returning the(e eflreats. 

And by flat 1 2 Geo. I. c 4. it is made lawful for the 
Barons of the Exchequer to amerce clerks of afll^ clerks 
of the peace, or other perfons to whom it may belong to 
make returns of eftreats into the faid court of Exchequer^ 
for negleding or omitting to perform their duty in return-^ 
ing the faid eftreats, and to caufe the faid amerciaments to 
be levied by fuch means as other amerciaments fet in th^ 
faid court have been ufcd to be done, 
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And the court will amend the eftreat of a fine in feme Eftretu 
cafes, aff waa done in the* cafe of the King againft John aocou^^^^ 
Henderfon ; who being fined ^^jo, for a mifdemeanor, by the ^^^ miftokc of 
juftices of the county of Down, which was afterwards re- 
duced by them to ^^15, but by iaai(!ake of the cterk of the 
peace the whole was cflreated, it was ordered by the court 
that the procefs be amended according to the juflices orden 
4th May, 1678. 

' A man who lived wkhin the liberty of the archbiflhop of Or when 
Canterbury was fined by the judges of oyer and terminer co^d^!»^mMJ 
in Southwark for a mifdemeanor in court, which fine was b/. 
cftreatcd ; but no notice was taken in the eftreat of what ^ 

place the man was 5 therefore Sn: Conftantine Phipps 
moved that the eftreat might be "amended by adding the 
place where the man lived, that the archbifhop who had 
the grant of the fines tarn integre tenentium quam nm mtegre 
tenentium infra^ Sec. might come before the foreign appofer 
and claim this fine by virtue of his grant ; and faid that a 
man had been indided and fined in EiTex, which fine was 
eftreated here, and fuch an amendment made upon appli-^ 
cation ; but to this it was faid, there was an addition in 
the indidment which was a guide to the court, being a 
record to amend the eftreat by 5 but here is a record for 
the King, and nothing but an afiidavit on the other fide; 
and the court refufed to do any thing on the motion, June 
a6th, 17 1 8, in ihe Exchequer in England- The King 
againft the archbifhop of Canterbury. 



So the party has been in feveral cafes admitted to plead Plea to^n 
or demur to an eftreat. As where a perfon pleaded to ^ft'«*^o^^ 
the^ftreat of a recognizance, that the juftice of the peace 
did not take it in the county where he was a juftice; to 

which 
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which the Attorney general demurred generally; and the 
defendant joined in demurrer. Mich. 1663, in the reve- 
nue fide of the Exchequer here. The King againft Mc* 
Cleary. 

So where Oliver Keating, being fined, as clerk of the 
peace of the county of Longford, for not returning eftreats 
of the feflions, applied to the court for liberty to plead to 
the eftrcat, upon afiidavit that another perfon, and not he, 
was clerk of the Crown and peace of faid county; and the 
court granted it. Michaelmas 1668, in the fame court. 
The King againft Oliver Keating. 

So where the defendant demurred to a fine of ;^5oo 
on him impofed in the court of common pleas; and it 
appearing by affidavit that his Majefty's Attorney gene- 
ral was attended with a copy of the demurrer, a day was 
appointed by the court for the Attorney general to join in 
demurrer. Same term, the King againft Henry Nugent. 

Arthur Ward was fined for not attending as a jury-man 
at the general feflions of the peace held for the city of 
Dublin at the tholfel of the faid city ; which being eftreated 
into the Exchequer, the faid Arthur Ward pleaded to the 
eftrcat that he was an inhabitant of St. Mary's abbey in 
the county, not within the jurifdidion of the court, and 
ther^ore not bound to attend. To this plea the Attorney 
general replied, that the faid Arthur Ward was, at the 
time of the faid fine, an inhabitant of Mary's abbey in the 
parifh of St. Michan, ward of Oxmantown, and county of 
the city of Dublin, and within the jurifdidiion of the 
court ; and judgment and execution were afterwards had 
againft the defendant for want of a rejoinder. Trin. 2$ 
Car 2. King againft Ward. 

Mathcw 
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, Mathcw Hallcy, clerk of the pMce for the eitjr and Fictofnwittcr 
couqty of Londonderry, was fined the i6th of Odobcr^ tneftiwort 
1674, for not appearing and attending his office at the ^f ^ '^"jf?^^*^ 
feffions of Newtownlimavaddy in the faid county ; which 
t>9ing dftreatcd into the Exchequer, he pleaded a grant by 
letters patent of the office of derk of the peace of the city 
and county of Londonderry; alfo a patent to the corpora- 
tion of Derry to hold the feffion of the peace there and 
not elfewheret and that it accordingly had been fo held ; 
that three juilices of the peace ifTued a precept to the 
iherifFs of the city and county of Londonderry for a feffions 
at Derry, and that other ju dices had ifTued another pre- 
cept for a feffions at Newtownlimavaddy, and that he at- 
tended at Derry. And upon the Attorney general's exa- 
mining the plea and the patents; and it appearing to him 
jtberefrom, and from the eflreats of the other juflices* and 
affidavit of the clerk of the peace, that the feveral fads in 
the plea as Cet forth therein were true, he caufcd a noH 
profequi to be entered on the record. Trin. 2^ Car. 2. The 
King V. Mathew Halley. 

So, ia tlie fame year and term, the ffaeriffs of the city and 
county of Londonderry were in like manner fined by the 
fame juflices for not attending them as aforefaid, and like 
proceedings had. 

And in the fame term and year feVeral fines to the 
amount of j^2220 having been impofed on the iherifFs of 
the county of Londonderry, and others^ at the feffion cff 
the peace held at Newtownlimavaddy in the faid county, 
it was ordered by the court that the eflreats of the faid 
fines fhould be fiaid from the file till further order j and 
. Vol. L Q, on 
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on •the 9th day of December following, on motion of hii 
• • ■ Mijeftjrfs Attomey g^nfcral, they were ordered to be filed. 

And on the Hth day of February, 1674, it was ordered 
that the faid fines (hould not iffue in procefs until the 
fecond day of the then next Eafter term, by which titttt 
the defendants were, to plead thereto. 

A like plea John Euftacc and Mawicc Euftace, clerks of the 

to an etlrcat '' r % ^^ » r^ ^jt ^t 

of a fiflc peace of the Queen s County^ were lined by two or th* 
f"ffi^n^ *^ * juftices of the peace for the f^id county^ in a confide ra^ 
h\c fum, for not attending a general feffi6fis of the peace 
held in and for the faid county^ on the' loth day of 
January 1675, to do their office { which being eDreated 
into the Excheqvter^ the faid John and Maurice pleaded 
to the faid eftreat, that they on that day fttt^tided the 
fefiions held before other juftices ; whereupon the like 
proceedings were had as in the former cafe f ria. 167$^ 
the Kibg againfi John and Maurice £u{laoe. 

So, in Hillary term in the fame year, John Sandes high 
fherifFof the faid county, was in like manner fined by the 
faid two jufttceaTor tiot ^t tending thtm ( «nd the like pro- 
ceedings had. 

Pica to an Thomas Roche having been bound in a necogni^nce ii|i 

forfeited re- the Kiug^s bench in Michaelmas term, 1754, to appear in 
^g^ixancc 4he feme tctrft, and profecute Peter Hamilton ia the faid 
K. B. court for divers t:harges and offences^ and not to dopast 

the court without licenfe; and having made defauk, in 
. not appearing purfuant to his faid recognizance ; and the 

fame having been therefore cftreated into the Exchequer; 

the defendant made fpecial applicationto the court fot 

iiberty to plead to the recognizance, and to the eftfeat 

and 
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and procefs grounded thereon, and that the faid procefs 
might be ftaidj wbkh motion came <^n in 'Hillary term 
1755. And although the queftkm then was ^hethe^ 
the defendant bad % right to plead, aod not Whether thd 
plea he ibould plead was maintainable or not, yet the 
latter was^ firft eatered into : and tt waa u>rged on behalf 
of thr defendant, that the recogms&ance had not been for--^ 
fi»ife^d^ iar that tho defendant had appeared purfuant^ 
thereto in the faid court of King's benc^ in Michael^ 
mas term 1754, and was then and there ready; day after 
<lay, to pofecute the (aid Peter Hamilton for the feid 
charges an^ offences, but was not during the whole term 
ealled upon for that purpofo; and that the recognizance ' 

dropped for want of being contimied j and that the court 
eoqtd not continue the recognisance againft the confent 
ef the bail, nor extend the time in the condition; that 
the fobje^ has a right to plead to fines and amercia- 
jniw^ts, and by flat. 5 Rich. 11. Bng. to any debt due tof 
the cfown ; (by flat. 33 Hen. VIIL Eng. he may pfead 
an eqtiitabfo {)tea',) that the-i^eogniaance was not eflrcat^d 
truly or fully enough ; that it was. imperfeia', in not fay- 
ing when default was made \ that fuch ple^ wpuld not 
be tin averment againft the record, for that the eftre^t is 
ilot a record; that eftreats and procefs have been both 
ftaid' anW amended ; and that a fcire facias fl^ould have 
firft ifTued, to fliow catifc why execution .£houI(;l not 
flTue,' and it wai compared to the cafe of fines \x\ fenef- 
felials courts; that there is no neceffity of, (liowing to the 
eourt what ii intended to be pleaded; for when the plea 
comesriri, if if %e frivolodsi' it mky be Ifet afide, qv de- 
Imirred'to; if' riot' fo, iir' may be replied tb; and.H^ard 
!|:69,'47r. SaV. 53. 2? Leon. '5^. i Ld^Rayol. 243; Lane 

55. 4- €6. 71. Comk 385, Maddox 367. 370. ao^d the 
cifes before mentioned were cited; • ^ 

1^ 0,8 On 



Digitized by 



Google 



>i6 Of the E X C U B Q,U £ R and 

,. On the fide of the Crown it was argued that the appli- 
cation was uoprecedeDtedi that none of the eaftte quoted 
caoae up to the prefent one; for they all were either 
I ft, where there was a defcdl of jurifdidioh in the court 
below ^ or 2d, where fome matter of excufe in pais was 
to be pleaded which was not an averment againft the 
Kcord \ or 3d, cafes of fines impoled^ which ftand upon 
other principles. 

ift. The cafe of M*Clcary, in 1663, was a plea to the 
eftrcat that the juftice of the peace who took the rec<^- 
nizance did not take it in the county where he was. 
juftice ; that this turned on its being no recognizance for 
want of jurifdidion^ and did not contradi<f]l the judges 
certificate. The like of the cafe of the King againtl 
Ward, 26 Car. 11. a fine impofed at the feflions of the 
city of Dublin on an inhabitant of St Mary's Abbey» 
which was alleged not to be within the jurifdidioo; and 
the cafe in Hard. 471. was of a fine in a court leet for 
breach of a by law. 

That in the prefent cafe there was not any qnefiion of 
the jurifdi€iion ; the court efireating, though called by the 
other fide the court below, being the fopremc criminal 
court of the kingdom; and that though this was tneo- 
tioned to be like fines of fenefchals courts, and the 
counfel for the defendant were for treating it with the 
fame refped only, yet the cafes were widely dififerent ^ 
the prefumption being in favour of fuperior courts; other- 
wife of inferior courts ; and therefore it rouft be takea 
that the Kings bench had power to make the efireat, and 
have done rightly f and that their proceedings caanot b^ 
reverfcd by any court in this kingdoms 
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2dly, That SaTiI 53. was a plea of a matter i// pa/s^ 
which was an cxcufc, and did not contradidl or aver againft 
the record ; and Co were all the precedents out of this 
court. That what was here, defired was exprefsly an 
avernient againft the record ^ which, though it may be as 
to inferior courts, cannot as to fuperior. Thus, to a pre- 
fentmcnt delivered in a feilion and received, no averment 
lies that it was not aifented to by 12 *, but it is otherwife 
of the prefentment of a court leet; for the party diftrained 
snay aver that it was not prefented by 1 2. i Hawk. 1 30. 
2d. ditto 162. Lib. ailize 39. 21. Bro. abr. tit. record^ 
pL 45* a record of outlawry of divers perfons was certified 
into the Exchequer, among whom one was certified who 
was really not outlawed ^ and, on his goods being taken 
in procefs, he came, and faid that he was not outlawed ^ 
and parceF of the record came by writ of Chancery out of 
the court of King's bench into the Exchequer ^ and Green, 
one of the juftices o( the King's beneh^ faid he was not 
outlawed, but .that it was a mifprifion of the clerk. 
Shipwith (who was then chief Baron) (aid *^ although all 
the juftices (hould record the reverfal they (hall not b« 
believed, when we have the record that he is outlawed.*' 
4 Co. 71. Hyne's cafe, one of the refolutions is that there 
Can be no averment againft the record, though any may 
be taken which fiands with itj for the record fball not be 
tried by faix. 

' That the eftreat, though perhaps not a record to all 
purpofes as in ca(e of fines, for as to them it rs only a 
minute of the judgment. Lane 55, (as where on a con- 
viflion of rccnfancy, pront patet per eftreat was pleaded ia 
abatement, it Was held ill, i L. Raymond 243.) yet, as to 
Others, it is a record for the revenue; it is a record of the 

default 
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default below, the only record of it. That 4. Co. 71. fays 
nothing of an eftreat. The fedk of appearii^ or not can 
be no other way tried thaa by the record; ftoo: can any 
fcire facias lie on the fcccrgmizance for (hia forfeiture even 
below; fo that the caiMicil for the defendant muft fnif-» 
take in fayiDg they could have pleaded to a fcire facw 
below. That this cafo of non appearance ftaiKla on 
another footing than other forfeitutrea» as k ia a i»£k im^ 
medijately within th& knowledge of the eouf t. and there-f* 
fore requires no fortihev informatioo ; confe<|ueotly no 
fcir^ facias necei&ry> as where the forfeitujre ia occafioned 
by an a<S not wjthia theif immediate knowledge ; and tha£t 
the fame holds where an csccufe is to be pleaded. Sa if thj^ 
recognisance be foe appearance^ aod in the meam time to 
be of good bchavkwr. tigtis. forfeiture muft appear on fare 
j[afi4^^ or by cOQvi(^ioa on an. indidlment^ before it can 
be eftreated* So where coUateral matter of excufe is 
pleadi^ as dea|:h of principal, Savil 55. o^ his being 
foFceably takeja away^ Hpol's cafe Comb. 385. but that 
thefo are not like the pficfeot eafe^ for they all are con-* 
fliient with the record m admktbg the non-appearancd 
and excufing it. 

3dly, That the cafot of flfles impofed are aot applican 
1;^le, for the Mcord ia no^ aontradi£ied by the plea, which 
admits tfec iippofi^ioa qf the ftae though it difpules ihd 
caufe or authority of impofing it. * . , 

That the application, was therefore prmsf imprefivtif^ 
^and its never having been made is an unaof^^rable reafo^ 
againfl nuking i| now. That of neceflity credit mqil b4 
givent to the relation of c#urt« of their ov»a a^s i it is 
the only proper proof aod there never waa an infiance of 
a jury's trying it.. Ttjat m^a}{ j^jdgpjeats bj^ve been givtja 

by 
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tjy ^faull^ tnd imiby nvrits df error brought on tbcm, 
-and fometitties errors ja fa^ affigned; but it xnever was 
nflighed for error that defendant did not make defeult, 
lior baa it be affigned; for howtjati it be tried but by the 
record ? and that has fet it out to be fo ; Ibtbat a certiorari 
^ould fignify rtothing ; but that thtrc is a diftindion 
fts to inferior courts. That Beauniont^s cafe, 12 Leon 55. 
tiras thus ; Note, it w^s holdcn by all the barons of the 
Exchequer, that a duty, which is not naturally a debt but 
by circumftances only, as debt upon a bond for per- 
formance of covenants or to fave harmlefe, may be 
affigned over to the Qpeen for a debt ; but in fuch calb 
^ prefent extent fball not ilTue, but ^fcrrefacia<r (hall iffue 
iforth, to know if the party hath any thing to plead againft 
fuch alfignment. But that was not Jike the prefent cafe; 
for what averment is there in it againft a record ? the party 
hcfotc affignment would have had a right to plead 5 for 
the plaintiff muft have fued and declared j but that nb 
iuit could have been on this eftreat beloW. That this 
tiiftindron of pleas was confiftent, and would rule and 
account for all the cafes. 

That an application to the commiffioners of reducement* 
is the ufual method to mitigate both fines and eftreated 
recognisances; but they never do it, till the parties {land 
a trial ; which was the true reafon of this extraordinary 
applicatioii. 

As to tke objeAion that the recognisftnce was not 
eftreated truly or folly enough as it does not alledge when 
the default was, it a|:q>earB that the condition was te 
appear in Michaelmas term, when it was refpited to 
Hillary term, and the default was then ; and as to what 
Was faid <^ its having dropped for want of being oontinued, 

the 
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the rule fhowcd the fad to be otherwife : that if the party 
be not difcharged the recognizance continues of courfct, 
the condition being not to depart without Iicenfe. Farreflj 
gj. Owen and others of the city of Coventry were 
bound by recognizance, and appeared for two termsp 
and no profecution being, againfi them, it was moved 
to difcharge their recognizance, or difpenfc with their 
appearance; but the court faid they could not do it, 
and that all they could do was to refpitc their recog*- 
nizanqe continued for more than a term* Regina verfus 
Redpath. Fortefcue 358. Ca. law and equity, 152. And 
that as to the objedion that the court could not continue 
the recognisance againfl the confent of bail, that is true, 
if bail deliver the principal in court and defirc to be 
difcharged, which was not this cafe; elfe the court may 
continue them. That poflibly the defendant might have 
applied for a pardon, and that therefore, fince fome things 
ipay be pleaded and others cannot, a previous application 
. for leave to plead and flop the proccfs becomes ncccffary^ 
and it muft on fuch application be (hown what plea i^ 
intended, as on leave to plead double matter ; but that the 
plea mentioned by the counfel for the defendant being a 
dired averment againft th^ record ought not to be received. 

That as to what was infifted on, that it need not be 
ihown to the court what is intended to be pleaded -, for 
that when the plea comes in, if frivolous, it .may be fejt 
afide or deniurred to ; if not, it may be replied to ; in 
anfwer thereto, the application for leave proves the 
granting it difcretionary, and the (lopping the procefs is 
confeiTedly fo, and therefore the difcretion of the court 
muft be determined by the confideration whether the 
party be entitled to relief; and this neceffarily obliges 
him to inform the court what hi? excufe or caf? is, or, \n 

other 
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other words, what plea he intends td put in. If the 
plea, being true, will be a good one, he ought to be ad- 
mitted to plead; but if the plea offered be fuch as by 
Taw he cannot.be admitted to prove, (which was the pvc^ 
fent cafe) or, being true, is no foundation or caufe to 
relieve, the court in either of thefe cafes ought not to 
receive the plea or ftop the procefs; and that even 
fuppofing fuch fham plea ihould be admitted, it is not 
9 confequence that the procefs Ihould be Hopped^ 

That if this be a matter of favour the party (hould 
be in court to a£k it. Where parties are convidied the 
court never fuffers motions in arreft of judgment or for 
new trial but in the prifoncfs prefence, in order th)it 
if the motion goes againft him the court may have him 
In their powcn 

Upon the whole, the court wwe of opinion that the . 
plea ought to be laid before the conrt j which ^as ac- 
cordingly done, and ferved on the folicitor for the Crown ; 
to whereupon, and on hearing eounfel on both fides, and it 
T)eing admitted that pleas in fuch cafes had been received, 
the court were of opinion it was reafonable in this ca(e, 
and accordingly ordered it to be received^ and that all 
things (hould ftop till further order. 

The plea was, that the defendant had appeared in the 
faid court of King's bench purfuant to the condition of 
his faid recognizance, and was then and there ready to 
profecute the faid Peter Hamilton as he was alfo bound 
to do. It was then confidcrcd whether the plea was to 
be replied or demurred to 5 and upon confulting Sir - -* 
Robert Henley then Attorney general of England there- 
on, be was of opinion that the plea was bad and fhould 

Vol. I. R be 
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bt demurred to; that it tended to falfify the record or 
(which is more abfurd) to join iflbe upoa a matter in 
kw to be tried by the country j for that it feemed to 
be intended to try the cffed of .the recognizance by a 
jury. That if the efireat was irregular it fhould have 
been (et right by an application to the court ; but that 
it feemed to be regular, and upon the whole of the cafe 
the recG^ni^nce to be forfeited* 

Accordingly a general demutrer was afterwards filed^ 
blid the plea with leave of the court was afterwards 
amended ; bqt the defendant having confented to judg« 
ment, and applied for a nolli pro/equi, and the Attorney 
general here being made acquainted therewith, and con- 
jfenting to the procefs beiog flayed, the fame was flayed; 
and in Trinity term 1770, an order was conceived on 
a motion made by the Attorney general for the defend- 
ants, on the warrant of the Lord Lieutenant that .the 
fkmc fhould be received, and that fatisfadion fhould be 
-entered on the record of the judgment agaiofl the de- 
fendant and his bail, and that their recognisances fhould 
be difcharged purfuaBt to the faid order. The King againft 
Roche. 

Maftere- But all thefe fines, ^c. as well foreign, as thofe im- 
bc^ or ^ pofed by the Exchequer in fuits commenced in either 
after thty are iide of the couTt betweerv party and party as aforefkid, 
may be reduced as well before as after they are eflreated^. 

RedictmeiKs But if the foregoing fines cannot be reduced by tKe 

Doers of re-* ^ourt o( Exchequer, as the court of Exchequer, they 

AicciDeiiu* may be reduced by the commiffioners of reducement, 

who are the Lord High Trcafuret, Chancellor and 

Barons of the Exchequer^ in prefence of one of the 

King^s 
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iCingV ccmricfl, and are appointed by commiflion under 
the great fcal ; and upon a petition to thcm> thcjr^t their 
dilbretion reduce the faid fines, generally to a very fmall 
fum, often to fix pence; which being paid into the 
treafury, and the feveral officers being fatisfied their fec5| 
the party is no further troubled or molefted *, 

And the fines impofed by the court of Exchequer are JJ^SjgjJ^ 
entirely under their own power; and are either relpited qacr, how 
or reduced (more properly difcharged) on confents from '«•«««<>• • 
the attornies concerned, and upon motion thereon. But 
if they are reduced (or rather difcharged) it is upon pay- 
ing fome acknowledgment into the poor box of the 
court J which was originally intended for the ufe of the 
poor, but afterwards came to be equally divided among 
the Barons, except fuch part as they thought proper to 
give among the poor. And originally the court uCbd to 
barter with the attornies for they fums the fhould pay ou 
difcharging thefe fines; which feidom exceeded a piftole» 
or at moft two or three, be the fum to which fuch fine 
amounted ever fo great. But in the year 1716, the 
90urt thinking it below their dignity thus to barter with 
the attornies for the pobr box money,* a rule or declara- 
tion was made (as it is before faid, tho* no fuch rule is. to 
be found in the fecond remembrancer's o^ce,) that none 
of thefe fines (hould be reduced for the future unleis 



*Ja the cafe of the King againft Thomas, Eaftcr term 1752, the Chief Baron 
faid that where a fine is properly impofed* but there are fufficient reaiboa % 
reducing ir, this muft be done by petition to the commiflionert of reducemeatt 1 
but that where there is a miftake in the eftreatirg of any fum eicher by fine or 
recegnlzaace, the court, at the ceurt of Exchequer, may upon motion and 
affidavit of the fafts, and without any petition, order it to be dtfeharged 1 add 
this order it to be entered on the roll. . . , 

R 2 fixpence 
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fixpchcc per pound were paid^ to the poor box for the 
firft hundred pounds, and threepence per pound for every 
other hundred pounds, of fuch fines. But in a commit^ 
tee of the Houfe of Commons of this kingdom, on the 
^th day of November 1723^ it was refolved that this 
rule was obtained from the court of Exchequer by fur- 
prife and was a grievance to the fubjed} fince whfch 
time the poor box money on fucli reducement is paid 
much in the fame manner as it was originally and before 
the faid rule of courf was made. 

No part af But uo part of thefe fines is ever paid into tho trea«- 

inuTtfc'trea- ^^^7* ^xccpt they arc ilTued in procefs and levied by 

fnrjr, unicfs the fberifis, which (as is faid before) very feldom 

Sheriff. ^ ^ ^ happens ; and even in thb cafe, the clerk of the pipe 

feldom dehts them, but lets them remain a. continued 

charge on the fherifiTs. But the court of Exchequer 

may reduce or dlfcharge them,, even after they are 

eAreated by them, upon confent of attorney and upon 

motion thereon, or for fuch other reafon as they (hall 

think taccU 

Often kept Oft But thefe laft mentioned fines are often kept on foot 
uMguJaku' ^^^ years, by the management of attornies in procuring 
confents for refpites; which refpites are often kept by the 
attornies, and revived from time to time, as occafion re- 
quires^ and, it is feared, have been fometimes fictitious. 
Thefe improper proceedings not only take up much of the' 
time of the court moil unnccefliarily, but are alfo pro- 
ductive of great mifchicf and inconvenience to the pub- 
lick by the delay and failure of juftice, which muft of 
courfe be the confcquence, Befides they often have 
been very prejudicial to high fberifis^ who are generally 

Grangers 
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ftriangers to thcfe refpites until the fecurities for their 
fub^iheriffs, by management between the fub-fherifis and 
the attornies of the courts, become infufficient ^ therefore 
when thefe fines amount to forty pounds, or fome certain , 
fum, they fhould never be refpited further than the next 
fitting of the court, and fhould then be taken off or abfo- 
hijely eflreated. 

Ordered by the lord chief Baron and the reft of the RufciiNor. 
Barons, that all and every perfon and perfons that (hall *^^** 
hereafter obtain any rule either for refpite or difcharge, 
fhall take out their, orders the fame term, or at the fartheft 
before the laft of the ^eight days after every term, and 
enter the fame with the officers where the faid debts are 
in charge ; otherwife no orders (hall be drawn thereon ; 
except upon fiurther motion the court fhall give, order for 
the fame. 

Ordered that all parties do take out their orders of re- Rule 8 D«a 
docement, and piay in their money in fix weeks, or lofc '^*^- 
the benefit thereof. 

Ordered that in all orders of difbharge, or orders of Rule 17 Dec- 
refpite, there be inferted a claufe, that the faid orders be * ^^' 
entered with his Majefty's.commiflioners of the revenue, 
without paying any fee for the fame, or they to give out 
any copy thereof to the prejudice of the treafurcr*s 
remembrancer's office. 

Ordered that all perfons who (hall obtain any order for Rule s Mar. 
refpite, rcducement, or difcharge of any charges which *^^^* 
have iflfued in procefs againft them, be obliged to profccute 
and pay fuch reducements the fame term fuch rules arc 
obtained, or within eight days after; and that fuch rules 

as. 
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as are obtained after term be profecuted as afdrefaid by*^ 
the laft day of the term following, or to have no benefit 
of the fa id rule ; whereof all officers and'perfons concerned 
are to take notice, 

. Rulca8No7. Ordered by the court that for the fattirc no fines 
*75*' impofcd on any (heriflfs for not returning writs dire^ed 

to them fhall be reduced, without prpducitig an afiidavit 
affigning the caufe wherefore they delayed returning the 
fame ; and thi| to be a Handing rule on every fide of the 
court. 

■v 
: l^nle 24 juV Ordered that all confents and affidavits for the refpiting 
'^7*' of fines impofed by this court upon fheriffs, ofiicers, and 

miniflers of the court, and others, for-^their ncgleds and 
defaults, ihall be filed in the fecond remembrancer's office 
on or before the day but one next preceding the firft re^ 
venue day after every ifTuable term. 

This branch of the cafual revenue is of much more 

* confequence to thepublick than it is generally underflood 
to be ; and if more attention was, than is at prefent, given 
to the management of it * in its feveral flages, by thofe 
who are concerned therein, it would, befidcs the incrcafc 
of this branch of the' cafual revenue, much contribute to 

..promote that due execution of the laws which is fo much 
wanted in this kingdom, and to the preventing the many 
riots, bloodfheds, and murders, for which it is at prefent 

" noted ; but as in many other inflances it happens that the 
wifefl regulations have been fruftratcd and rendered nuga- 
tory by the negleft of fome fubordinatc fpring, which in 
the grand machine fcemed fcarcely worth attending to, 

* fo it, is in regard to thefe fines and recognizances; for it 
too often happens, from want of due attention to the 

latter, 
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latter, that neither the addition or places of abode of the 
parties who are bound to profecute ofFenderd, are inferted 
therein ; or that if they are, they are omitted in the efireats ; 
or that perfons of no property, credit, or repute, and 
pften perfons under fictitious names are taken as bail for 
the moft atrocious offenders; fo that procefs is ilTued 
againft them, at great expcnfe to the Crown, to no pur- 
pofe, and the publick jufiice of the kingdom, in this ^ 
moft eiTential branch of it^ either abfolutely defeated or 
greatly obftrudcd. 

Now the prevention of this mifchief is much in the 
power, and indeed is a part of the duty of the juftices of 
the peace, by being careful to afcertain the profccutors of 
offenders brought before them, by their additions and 
places of abode, and binding them in a fufficient fum to 
appear and profecute; ajid by taking due care not to 
accept any perfons as bail without full knowledge of their 
credit and fufficiency* And it is alfo to be wifbed that 
the fame caution and ptccifiop wer^ i^fed, whenever a 
pcrfon is fined for an offence by a court of juftice. 

And for the enforciog of this a late rule has been 
made, vi^. 

Ordered, upon motion of Mr. Attorney general, that Roie t jm% 
the fcveral clerks of the Crown and peace of the kingdom^ *77*« 
do for the future infert in their eft reats the additions and 
places of abode of the fevcral perfons mentioned therein, 
who have either been fined or have forfeited recog- 
nizances. And that when fuch additions or places of 
abode have not been mentioned in the recognizancoft 
which have been taken by the juftices of the peace, 
they do fo mention it in their returns, with the names of 

. the 
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the juftices who took the recognizances. And that on all 
ifihes hereafter to be impofed in any of his Majcfty's 
courts of record in Dublin or dfewhere, commilfions of 
oyer and terminer, as alfo at the aflizes and feffions, and 
other courts where fines or amerciaments arc ufuallylaid or 
iropofed, the feveral clerks of the Crown and peace, or 
other proper officers, do immediately enter down the 
additions and places of abode of fuch perfon or perfons fo 
.^ned, and return the fame in their eftreats ; and that the 
Solicitor for the cafual revenue do caufe this ordet 
to be ferved on the feveral clerks of the Crown and peace 
x)f the kingdom or their deputies. 



CHAT. XW. 

Op the process rwHicii ISSUES to the SE- 

VERAL SHERIFFS called the PROCESS 

OP G.REEN WAX, 

THE method^ bfiiffuing this procfifs out of the fom- 
moniftcr's office, the pipe office, and treafurer's re- 
membrancer's office, all which are ufually called the green 
wax proems,! is^s follows, viz. 

«ummontf- The clerk of the eftreats-arid fummonifter iffucs m pro- 

.lei.proccfi. ,^^fg twice every year, viz. in trinity and Hillary vaca- 
tions, all lines and amerciaments, forfeited recognizances, 
-G^c, which are eftreated and returned into the office from 
the courts of King's bench and/ Common pleas, and from 
the feveral clerks of the Crown and peace, which firft pro- 
ccfs (fometimes particularly.called the green wax proccfs) 
•i^againft the goods only, and is returned by the fherifFs 

yearly, 
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yearly, whcnthey come on their accounts; and, after they 
have compared with the fummonifter, they bring them to 
the tranfcriptor and foreign appofer, who thereon appofes 
the fherifFs in court on their accounts. 

And the foreign appofer makes out a tranfcript in parch- Proccfsof the 
ment of all the Aims for which the fherifFs do not * tot^ P*^* 
which are called || nih^ which he fends down to the clerk 
of the pipe, and fends a tranfcript or copy thereof to the 
comptroller of the pipe, who, ?n the vacation of the ifTuable 
term after the appofal of the fherifT, fends them in procefs 
under the feal of the Exchequer to the fcveral fherifFs ; 
which procefs is called the § fummons of the pipe, and is 
againd body, goods, and lands ; and upon the fherifFs 
accounts he appofes the fherifF in court thereon. 

And fudh fums as the fherifFs are not thereon charged Second pt«<r. 
with, which are called nils, as aforefaid, if they are not ^?^«^^^*»<^ 
, reduced or difcharged by order, the clerk of the pipe 
tranfcribes out of the great roll into what is called a 
paper book and fends them to the comptroller of the pipe, 



» Tgtf i. e. I'^itPH in manihus, ]| Nih^ or nibib .* i. e nihil in manikmt. 

$ Lord Cbicf Baron Gilbert, in bi8 Treatife of tbe Exchequer, page 133, fayt 
that tbe procefs of the pipe is cextainly an unneceiTary procefs, and fpends a gr«at 
deal of time to no purpofe ; fince thefe fums have been already in charge by the firft 
proce&y and coming out of that office nibilPd, that would have been fuiHcient au- 
thority for the clerk of the pipe to tranfniit thein injcbtdula pip^ 1 for magna charta 
it fatisfied, (uice it appears on the faid firft procefs that they had no goods or chat- 
tel!; and therefore to ilTue the (ummons of tbe pipe is unneceifary. But however 
that may be the cafe in England, it fisems not to bold here; for the procefs of the 
pipe there is againft goods and chattels only, and in the nature of a firi facias i 
whereas in this kingdom it is againd goods, chattels, body, and lands : fo that in 
fa A tt is the fubfequent procefs, viz. the fecond remembraacer's, that feems unne- 
ceflary; at lead where the debtor bimfelf is living. 

Vol. I. S who. 
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who, in the Trinity vacation next following, again iffucs 
them in in § procefs to the (herifF. 

And what are nil'd in this procefs the clerk of the pipe 
alfo makes a fchedule of, which is called the fchedule of 
the pipe, and fends it once a year to the treafurer's re- 
membrancer, who, every Trinity vacation, iflues the fame 
in procefs, which is called the X treafurer's remembrancer's 
procefs, and is againft body, goods, lands, heirs, executors, 
and adminiftrators. And what fums the (herifF tots for 
upon this procefs are by the fecond remembrancer certified 
to the Auditor general, who draws a tranfcript thereof, 
which is called the flherifF's * foreign account, and fends 
it to the pipe for the purpofc of making out the debets. 

Which tifed And what was not totted for by the (herifF in this laft 

nu^^^°"' procefs ufed to be renewed and continued to be iffued in 

procefs by the treafurer's remembrancer until the debts 



§ TUs fecond procefs of the pipe feems to be a imxft unnecoflTarf, fuperAuoos 
procefs, and is dtre^ly in oppofition to the rulea of zsth November, 16S5, and of 
aSth November, 1709. 

J This is alfo called the long writ or prerogative writ, and is not iflued till * 
nihil is returned upon the fummons of the pipe ; which was fettled to be a part of 
the liberty of the fubjed by magna charta c. 8. noi n^ero W halli<ui noflri nonfeifie^ 
frtus terram aliquam ^el reJdttum pro iithih aHqta^ quameliu entaUa ^&bit9ris pta* 
ftntim fufficiunt ad Mitum reddtnthm^ ft debitor if ft paratta fit inde fatisfaare. 
Gilb. Treat, of Exch. 123. And yet as the Iberlff is bound to hoW an fequiiitfOft on 
this writ, whether the debtor had any goods and chattels, before he extend the 
lands, or take the body of the debtor. It (hould feem as \( this writ might be tfed \tk 
the flrft inftance without any violation of magna charta ; and thereby the perfoiis 
againft whom thefe procefs iffue prevented from Miking fraudulent fales or remov- 
ing themfelves and their goods into other bounties. 

♦ So called becaufe it is made up from matters not in the pipe, fuch as the 
chief remembrancer's confiat of 15 Ih. for fines for profers^ the foreign appofcr*t 
€9nftat, and the (beiiff 's dettificate of waffs atni tki^jh ^<* 

were 
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were paid or difcharged by pardon or by reduccment, 
(which may be at any time before the money is aQually 
paid into the trcafuryj) or until he was othcrwife diredled 
by the court. But this having been attended with great 
cxpenfe to the crown, a rule was made the 28th of Novem- 
ber, 1709, (which fee hereafter) that this procefs (hould 
ifiue but once unlefs by particular order. 

And note that all thefe procefs and tranfcripts are iffued Thcfc feverai 
by the rcfpedive officers eoc officio^ without any fee or fees ^J^^i^^""^ 
being ever paid by the Crown to any of them for making 
out or iffaing the fame, other than the ancient fees due to 
them on their patents or the eflablifhment, and allowed 
by the Crown \ to wit, to tho clerk of the pipe 55L annu- 
ally, to the comptroller of the pipe 7I. to the fecond re- 
membrancer 7L I $3. 6d and to the iforeign appofer 15L 

Hence it plainly appears that upon the firft procefs of Shcnff cannot 
the green wax the fhcrifF mnft either /^/ or nil according fir'^^p^ocd^^ 
as the cafe is and cannot § o*nt^ for the whole account muft or on the re- 
appear upon the pipe roll that the clerk of the pipe may brrnccr'Tpro- 
iffue debet s for the payment of the fums fo totted for into ccii. 
the treafury; unlefs they be before difcharged by order of 
the Exchequer. Bcfides, many of the fums in this pro- 
cefs being fmall and paid upon the firft demand, they 
were part of an annual charge in the fame manner as the 
other annual revenue of the King was. Nor can he o^ni • 

on the fecond remembrancer's procefs as the procefs ends 
there ; and as all that is poffible has been done to get them 
in by holding an inquiry upon the prerogative writ. But 
he may o'ni in the comptroller of the pipe's procefs as this 
is a tranfcript or duplicate of the pipe procefs. 

i C'ai, i. «. OmrHur nifi bmbMt fiifieittUem ixo9uraii$nem. 

S 2 And 
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Sums ontd 
for continued 
in charge 
againll the 
(herifF. 



And the fums fo o'ni'd for therein are continued in 
charge againft the Sheriff until he clears his accounts; 
which if he negledls to do, fines are impofed on him in 
manner as is hereafter mentioned. But a tot in the fecond 
remembrancer's procefs, as well as in the fummonifter's 
procefs, for any fine that is reduciblcj is confidcred as aa 



Rule t^th 

November, 

1685. 



Rule 2 2d 
Fcbruarv, 
1686. 



Ordered for the future that none of the oflScers of this 
court do iffue procefs but once ; and kfter that draw them 
down to the fecond remembrancer, to the end the preroga- 
tive writ may ifliie where the iheriffs on their appofal re- 
turn Aeither body, goods, or lands. 

Memorandum, it is this day ordered that the procefs to 
be iflTued for the King be made returnable the third return 
of Trinity term 5 the court confidering the incohvenicncy 
which attended the refpedlive iheriffs returning a Tard^i 
and to prevent their having any pretence that the procefs 
came late to their hands. 



Rule 24th 
Februaiy, 
1 695. 



Rule 28rh 
November, 
17C9. 



The court this day taking notice that the feveral flicrifFs 
of this kingdom do from time to time make very ill and 
infufiicient returns on the procefs of the pipe, do hereby 
order that every (herifT of this kingdom (hall for the fu- 
ture call a jury for their better information on their faid 
procefs of the pipe; and that the comptroller of the pipe 
do for the future ii^fert a memorandum at the bottom of 
their procefs, requiring each flierifFof the kingdom to be 
informed as aforefaid. 

Mr. Solicitor general on behalf of her Majefty informs 
the court, that the procefs of green wax iffuing firft againft 

the 
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the goods from the fummonifter's office, and on the nth 
returned by the refpedlive flierifFs on that procefs, the fc- 
veral fums charged in that procefs and fo nilN^ are by 
the fummonifter transferred to the pipe, and from the pipe 
are iffued in procefs againft body, goods, and lands ; and 
all the refpe<aive charges which on that procefs are nill^d 
by the refpcdive fherifFs on their accounts are therein 
drawn down to the fecond remembrancer's office, and that 
thereon the fecond remembrancer ilTues forth procefs 
againft bodies, goods, lands, heirs, executors and admi- 
niftrators of the refpedtive perfons, for the refpedive 
charges fo drawn down from the pipe office to the fecond 
remembrancer's office j from whence the procefs iffues for 
fe veral years, though the refpedtive (herifFs, both by the 
inquifition held and returned on that procefs and likewife 
on their account, on their oaths, do return that there are 
not fuch perfons, goods, lands, heirs, executors or admi- 
niftrators to be found in their refpeflive bailiwicks 5 and 
that procefs continuing to ifTue becomes very voluminous 
and chargeable to her Majefty whereas really her Majefty 
derives no advantage thereby; and therefore on behalf of 
her Majefty prays that for the future procefs fhall not 
iflue more than once out of any office againft goods, bodies, 
iandg, heirs, executors or adminiftrators of any of the 
perfdns charged in the faid refpe£live procefs ; and that on 
the return of the refpe£live fherifFs on the procefs out of 
the fecond remembrancer's office, an exannual roll may 
be made up to lie by, and not be iffued in procefs, but by 
particular order of the court, againft any of the perfons, 
their heirs, executors or adminiftrators; and that commif- 
fions do ifTue, when the court fliall think fit, to commif- 
fioners to be appointed by the court on faid exannual roll, 

to 
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to inquire and find out what may be had or levied tbereoo; 
. court ordered accordingly *. 

* - _ 
Rule 14th ^ij (herifFs (hall hold inquiries on the fecond remem- 

brancer's procefs in every barony in their refpedive coun* 
ties at their peril. 

for C^S* ^^^ feveral proceffes that iffue for all fines eflreated, 
treated to be both foreign fines and fines impofed by the court of Ex- 
thcpu'rfbilant ^^^4"^^* ^re to be delivered to the purfuivant, who is to 
and by him to deliver them to the feveral flierifis of the kingdom. 

the (berifff. 

And the time and manner of delivering thefe procefTes 
we find fettled by the following rule: 

Rule 4tli The court being informed by Mr. Attorney General 

1709. * t*orfter of the great delays in delivering the feveral pro- 
cefTes of green wax iffuing out of the court to the feve- 
ral fheriffs of this kingdom, which is of great coft and 
prejudice to her Majcftyj the faid (heriffs not having 
fufficient time to execute the fame ; It is ordered, that 
all fuch proceflcs be delivered to the purfuivant, in three 
weeks after the end of every iffuable term, by the feveral 
officers of this court iffuing the fame; and that the 
purfuivant do deliver them to the feveral fherifFs of this 
kingdom in three weeks after the delivery of them to 
him. 



* Notwithftanding tfat aboTS role, yet where a Aeriff negledls to account, ift 
order that proccft may not be wanting in the feveral departments feveral namet 
and fums are t;" ken by the fecond remembrancer out of the paper book for 
the year before, for the comptroller of the pipe's procefs, and tuo of the roll 
before the paper book which 19 called by (bme the eJULAaual roll for the fecoad 
remembrancer's office. 

And 
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And thefe fines, (Sc. uncollcifled are, as has been before Pines nncoi- 
faid, continued in the great roll, and iffued yearly to *„^^^jn*^jhe* 
the Iheriffs in procefs, until fuch time as the court of ^eat roil, and 
Exchequer (hall think fit to ftrikc them out of the f^^'^J^^^^ 
annual charge and place them in the exannual rolls as 
defperate debts j but before that is done, 9 commiflion 
ought to iffue, diredled to difcreet men, t^o inquire and 
return on their oaths whether any thing is to be gotten 
of thefe debts. But however it is generally pradifed 
othcrwife j for when thefe fines, <b"c. have been in all the 
procefs in the manner before mentioned, fo that there ap- 
pears no likelihood of getting any thing, the clerk of hfs 
own accord leaves them out, but lays them up carefully in 
his ofiice as defperate debts; yet they may at any time 
afterwards be renewed> and again ifiTued in charge. 



CHAP. XV. 

Of profits of the HANAPER, POST FINES, 
CUSTODIAM RENTS, FIRST FRUITS, 
PROFITS upon FACULTIES, and TWENTIETH 
PARTS. 

PROFITS of the Han A?£R ♦. This is a duty arifing to profits of the 
the Crown for fealing patents, and for original writs, hanapcrwhat. 
viz. for all patents or grants of lands or offices, ^^i 8s. 3d. -fi 

* So called from the hamper or ba&et, in which origitial writs r«latmg to the 
bu(in«fs of the fubjedli and the returns of them, v^ere accordieg to the (xm^kky 
of ancient tioies kept, as were ethen, reladog to fuch duitters wherein the Crowa 
b immediately or mediately concerned, in a little fack or bag, in par^t;^^ hugn % 
fkom whence has arifen the diftin^ion of the hanaper otice, and petty bag office, 
which both belong to the common kw court in chancery. 3 Black. 49. 

f Of this £1 8 8. 3d. the King bath 15 s. (aniefs it be for patents of offices^ 
in which cafe he hath bat rs. 6d.) the chancellor as. for a docquetj thv 
aaaifter of theioUsss. the clerk of the hanaper 61. 3d. - 

and 
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and for original writs, differently according to the nature 
of the writ. But the § moiety of thefe* is granted to the 
Lord Chancellor for the fupport of the dignity of his office. 

How tc- The clerk of the hanaper paffes his accounts before the 

counte or. conmmiffioners of the impreft accounts; before whom the 
books of entries of patents and writs fealed are produced, 
which are a charge on him for all money received by him; 
and he likewife fwears to the truth of the charge. His 
difcharges are the receipt of the Lord Chancellor for his 
^moiety, and his warrants for difburfements for the ufe of 
the Chancery court, which the Chancellor has a power to 
make for all or any part of this fund, and Exchequer ac- 
quittances for payments into the treafury. And his ac* 
count is to be figned by the Lord Chancellor yearly. 

Poft fines. Post Fines are, as has been mentioned in chap. 13, a 

duty to the King for a fine acknowledged in the court of 
Common pleas, to be paid by the cognizee, after the fine 
is fully pafled; being fo much and half fo much as was 
paid to the King for the pra-fine j and they are eftreated 

S The firft grant of tits moiety that I can find was by letters Patents dated 
5th of May I James I. to Adam Lord Vifcouirt Loftus of Ely, then Lord 
Chancellor of Ireland, for the fupport of the dignity of his ofHce, during hts 
continuence therein ; and is ej^prefT^d to be of one full moiety of all the Ones 
payable to the Crown on original writ^, as alfo of all the profits and emoluments 
aiiOng therefrom; which grant was confirmed to the fame chancellor by further 
letters patents, dated the 5th of May, in the firil year of the reign of King 
Charles f. but I do not find that this moiety has been exprefsly granted in 
any of the patents to fubfequent chancellors, altho' it has been condantly paid 
to them, unlefs it comes under the general words which have been in all the faid 
fubfequent grants^; to wit, to have, hold, enjoy, poffefs, an^ exercife the faid 
office, together with all and (ingular the powers, authoritiost jurifdidtions* immu* 
nities, privileges, penfions, fees, falaries, allowances, benefits of the the feal, and 
finable writs, and ail other benefits, commodities^ emoluments, and advantages 
whatfoever, to the faid office belonging, incident or in any manner appertaining, or 
j^ith the faid office, at any time heretofore had, held, or enjoyed. 

by 
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by the court of Common picas into the Exchequer, and 
rcvie'd by the IJierifF of the county off of the lands of which 
the fine was paiQTed, and anfwered by him in his account. 

CusTODiAM Rents. Thefe are fuch rents as are re- CDftoditm 
ferved to the Crown on cujtodiams^ or leafes under the lawriei in 
Exchequer feal 5 which are moft commonly made of fuch ^*^** a^M>n«- 
knds, 6v. as are feized into the hands of the Crown upon 
outlawries in civil anions, whereon, upon motion of the 
plaintiff in the adtion to the court of Exchequer, the 
cuflodiam is given to him towards the fatisfadion of his 
debt, and a fmall rent is likewife rcfcrved to the Crown* 

And fuch cufiodiams are alfo granted by the court of ?' ^^^ ^.^^^* 

T^ 1 /• 1 1 . 1 1 A> 1 ^ . due to the 

Exchequer for debts due to the Crown ; and upon feizurcs Crown. 
for rents refervcd on grants from the Crown of lands, rec- 
tories, tithes, C§c. And in thefe cafes either the folicitor 
for the King's rents, or the colledor of the diftridl^ is ge- 
nerally the cuftodee. For the fecuring the payment of 
thefe cujlodiam rents the cuftodee gives fecurity by recog- 
nizance before the Chief Baron of the Exchequer, who 
(igns the cuflodinm^ which is the warrant for its pafling 
under the Exchequer feaL 

Thefe rents are all in charge in the pipe, and from Inchtri^cm 
thence procefs iffues to the refpedive flierifFs for colledJing ****P'P^' 
them as he docs other fums, on which procefs the (herifF 
is appofed at the pafling of his accounts, and anfwers for, 
and pays them together with the money coIleQed by him 
on the procefs of the green wax. 

For more of this matter fee chap. CesTODiAMs. 
VoL.L T First 
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First Fruits and Twentieth parts were alfa 

branches of the cafual revenue ; but they arc not Co 

at this day. However it may not be amifs to mention 

\ (hortly from whence they arofe, ami when and how they 

were difpofcd of. 

Profi.supon Profits upon Faculties. Thefe arc ancient pro- 
acujiies. gjg arifing to the Crown, being a part or portion of taxes 
upon the granting of faculties or difpenfations, according 
to the allottment thereof by the ftatutc of 28 Hen. VIIL 
c. 19. revived by flat. 2 Eliz. c. i. to be received and 
accounted for by the clerk of the faculties ; for accord- 
ing to the faid aft the King is to have i of t which 
amounts to £^^ and the remaining parts arc to be di- 
vided among the feveral officers in the faid ad men* 
tioned. 

How difpofcd Of this jT^i one moiety was granted by letters piatent, 
•^* dated loth of April, 20 James I. to Chriftopher then 

archbilhop of Armagh and his fuccelTors in that fee ; fo 
that there remained but £1 los. to be accounted for to 
the Crown. And by letters patent^ dated 27th of March 
1727, I Geo. If. one fourth of the money payable for 
taxes of faculties, rated at and above j(*4, and which, 
according to the computation aforefaid, and in the faid 
ad, is- the fum remaining to the Crown, was granted to 
dodJor Marmaduke Coghill, then judge of the prerogative 
and faculties, in confideration of his great diligence and 
trouble in executing the faid office, and in regard the 
fame was an office of great dignity and confequence, and 
required conftant attendance, and that no fallary was 
annexed thereto ; to hold to the faid Marmaduke Coghill, 
during fuch time as he Ihould continue in the faid office 

of 
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of judge or commiffary of the courts of prerogative and 
faculties ; under the colour of which grant (for none other 
appears) the faid fourth part has been ever fince received 
by the regifters or commifTarifs, fuccelFors in the faid 
office, ahd no part of it accounted for or paid to the 
Crown. 

The first fruits ^ primitue or anttaUf^ are a charge FiVft fruits 
upon admiffion into church livings; being the firft year's 
profit of every ecclefiaftical benefice or promotion in this 
"kingdom. And they are payable in two years by four 
gales; for which bonds are taken to the Crown by^an 
oificer called the remembrancer, clerk and receiver of the 
firft friirts; who receives thofeducs and formerly paid them 
into the treafury ; but if default be made in the payment 
of ihem to this officer, procefs iffues for the levying them 
as other bonds to the Crown. 

The Twentieth parts were alfo a charge upon all Twentieth 
church livings; being the twentieth part of every year's P*'^' ^^'^f- 
profit of every ecclefiaftical benefice or promotion. 

And thefe profits of the firft fruits and twentieth parts Originally 
were originally a part of the papal ufurpations over the p^p^' ufarpa- 

1 .1.1-1 All 1 ^'<^"s, and 

Clergy m this kmgdom. And when that power was transferred t* 
abolifhed, and the King declared the head of the church, ^^^ ^'^^^^^ 
they were annexed to the Crown by the ftat. 26 church. 
Hen. VIIL Eng. which is^ in force here by the 28 
Hen. Vllf. c. 8. and a valuation was made of them 
by commiffion grounded on this adl, which was entered 
in what was called the King's book, which was formerly 
lodged in the chief remembrancer's office in the Exche- 
quer, but now this and all the records belonging to them 
are in the office of the clerk or remembrancer of them. 

T 2 But * 



Digitized by 



Google 



T40 Of THE EXCHEQ^UER and 

But no part gut neither of thefe are ,at this day any part of the 
Due of 7hc ' revenue of the Crown ; her Majefty Qpeen Anne having 
Crown now. by patent, dated the 7th of February in the tenth year 
of her reign, releafcd to the bilhops and clergy and their 
fucceffors the faid twentieth parts j and having by an-, 
other patent, of the fame date> granted to the feveral 
perfons therein named and- their fucceffors all the firft 
fruits (which are therein (aid to amount to about ^450 
a year) in truft for the building and repairing of church- 
es, and purchafing of glebes, where they (hall be want* 
ing, and of impropriations, where the benefice (hall not 
fuffice; and for the more liberal maintainance of the 
minifter who has the cure of fouls. And thefe patents 
were by the flat, of z Gqo. I. c. i $• confirmed ; and fincc 
the patent and a<^ of parliament, the fird fruits are paid 
by the clerk or receiver of them to the truftees. 



CHAP. 
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CHAP. XVL 

Op waifs, ESTRAYS, GOODS op FUGITIVES and 

FELONS, DEODANDS, WRECKS, TREASURE- 

TROVE, AND GOLD and SILVER-MINES. 

WAIFS, bona waviata^ are goods ftolen and waived vr^Kn. 
or thrown away by a thief in his flight for fear of * ^^*;*^^* ^' 
being apprehended. Thefe are given to the King by law 
as a punifhment upoi) the owner for not himfelf purfuing 
the felon and taking away his goods^ from him. But 
waived goods do not belong to the King till feized by 
fomebody for his ufe j for if the party robbed can feize 
them firft, though at the diftance of twenty years, the 
King (hall not have them. And if the goods are hid by 
the thief, or left any where by him, fo as that he had not 
them about him when he fled, and therefore did not « 
throw them away in his flight, thofe are not waived goods^ 
and the owner may have them again when he pleafes. 

EsTRATs are fuch valuable animalsas are found wander* Eftraji. 
ing in any rtianor or Iord(hip, and of^which no man knows * B'*<^^-^«- *• 
the owner ; in which cafe the law gives them to the King 
or his grantee as derelidt goods. But in order to veft an abfo^ 
lute property in the King or his grantees they muft be 
proclaimed in the church and two market towns next ad- 
joining to the place where they are found ; and then if no 
man claims them after proclamation and a year and a day 
paflTed, they belong to the King or his grantee without re- 
demption. If the owner claims them within*the year and 
day, he muft pay the charges of finding, keeping, and pro- 
claiming them* 

Goods 
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Goods of fu- Goods of Fugitives are the^goods of a perfon who Is 
loftcr 272. found upon record to have fled for felony, whether he be 
found guilty of the felony or not,, which are forfeited to 
the King as a punifliment for his having done what in him 
lay to flop the courfe of pubHck juftice. But the jury 
very feldom find the flight j the forfeiture being looked 
upon, fince the very great encreafe of perfonal property 
of late years, as too great a penalty for an ofiencc to which 
a man is prompted by a natural love of liberty. 

Goods of Goods of Felons are the goods of perfons convifled of 

fdons. felony or treafon, or put in the exigent, for which fee 

chap. 17, 
/ 
Not to be By the flat, of i Rich. III. c. 3. Eng. it is enaded that 

[oSionl n<5itl^er flicrifF, &c. or any other perfon fliall take or feize 
I Hale 365. the goods of any perfon arretted or imprifoned before he 
be cofivi6ted of the felony, (under which term Sir M. Hale 
is of opinion treafon is comprehended, but qu.) or before 
the goods be otherwife lawfully forfeited, upon paia of 
forfeiting the double value of the goods fo taken. 

Except where But by the flat, of 25 Edw. III. c. 14. Eng, which is not 

a fccond repealed by the laft mentioned ad, where a perfon is in- 

awjrdJd, dialed of felony, (under which Sir M. Hale fays treafon is 

I Hale 365. comprehended) in the fccond capias there fliall be com^ 

prifed a precept to the flicriff" to feize his goods and keep 

them till the day of return of the writ ; and if he be not 

found then the exigent is to be awarded and the goods 

forfeited, 

James 
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James late duke of Ormond being attainted of high ^^||^^ 
trealbn by an adl of parliament in Great Britain, a quef- awardedupoo 
tion arofe in the Exchequer here, whether a writ of ^ P"**'^' ^ 
feizure could regularly iliue to feize his perional eftatei tainderin 
until an inquifition was taken and returned. And Lord Great Bmam. 
Chief Baron Gilbert declared that when a writ of feizure 
iffues it is only to remind the fberiff of his duty ; for from 
the inftaot of a perfon's attainder his goods are forfeited 
to the Grown, and the (hcriff virtute officii may feize them ; 
and that by the Duke*s attainder in Great Britain he was 
attainted through all the King's dominion3; and therefore 
a writ of feizure was awarded with a clauie of inquiry. 
29th of February, 1 7 1 5. 

A perfon having been outlawed for treafon, a fpecial Court ofK.B. 
writ of capias ut lagatum iffued out of the King's bench TwriioK. 
againft him; and the fherifFs having thereupon returned dttsoniexponas 
that be was poffeffed of a cutter lying at one of the quays of an iuukw. 
in Dublin, which they feized for his Majefly's ufe ; an ap- 
plication was made to the court for a venditioni exponas for 
the fale of the cutter ^ but the court held that they could 
not grant fuch writ, nor do any ad for difpofing of the 
veffel, it having become part of his Majefty's property, 
over which the court of Exchequer only had jurifdidion. 
It thereupon became a queftion in what manner the pro- 
ceedings fhould be removed. into the Exchequer; whether 
by eftreat, or by certiorari from the court of Chancery to 
remove the proceedings into that court, thence to be fertt 
by mittimus into the Exchequer. And the'court held that 
it might be either way; but that as the former method 
was the more expeditious and lefs expenfive, it was there- 
fore the more eligible. And the outlawry was accordingly 
tftrjgated. The King againft Connor in the K. B. 1771. 

And 
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De<H)tnds. 
I Black, c. S. 
1 Hale 419. 



)Cot forfeited 
till the death 
be found. 
I Hak 419. 



Cannot b# 
inquired of 
b y the gr^nd 
jury at an 
artlze fecrcriy, 
4 Bun. 19. 



Ai>d afterwards upon motion in the Exchequer upon 
(he faid eftreat, by the folicitor of the cafual revenue, a 
writ of venditioni exponas was awarded. 

Deodands. By thefc are meant any moveable goods 
which ar^ the immediate occafion of the death of any hu- 
man creature, which arc forfeited to the King to be applied 
to pious ufesand diflributed in alms by his high almoner; 
though formerly deftined to more fuperflitious purpofes. 
They fecm to have been originally defigned in the blind days 
of popery as an expiation for the fouls of fuch as were 
fnatched away by fudden death ; and for that purpofc 
ought properly to have been given to holy church, in 
the fame manner as thp apparel of a ftranger who was 
found dead was applied to purchafe maflcs.for the good of 
his foul 

But they are not forfeited til! the death be found, which 
is regularly by the coroner ; but may before the commif- 
fioners of gaol-delivery, oyer and terminer, or of the peace^ 
if omitted by the coroner. And the inquifition ought to 
inquire of the goods that occafioned the. death, and the 
value of them ; and the vi/Iata where the mifchance hap- 
pened (hall be charged with procefs for the goods or their 
value, though they were not delivered to thcin, 

But where a man was killed by a fall from a horfe, and 
the coroner having not taken any inquifition upon the 
death, the lord of the manor finding h.imfelf likely to lofc 
his deodand ma3e his application at the aflizes, where the 
jury found an inquifition or prefentment of the fadl; the 
court of King's bench in Weftminfter-hall quafhed" the 
prefentment, as being a prefentment of entitling tranfafied 

in 



Digitized by 



Google 



REVENUE OP IRELAND. 

in fecret, and which the grand jury had no authority to 
make, at lead under their general charge from the judge. 



HS 



And as this forfeiture feems to have been originally a forfeiture 
founded rather in the fuperftition of an age of extreme' ?°^ favoured 

, *^ ^ in courts of 

ignorance than in the principles of found reafon and true law. 
policy, it hath not of late years met with great counte- ^g^;,^^,^' 
nance in Weftminfter hall ; and when juries have taken 
upon them to ufe a judgment of difcretion, not ftri£Hy 
within their province, for reducing the quantum of the 
fbrfeiture, the court of King's bench has refufed to rater- 
pofe in favour of the Crown or lord of the franchife. 

Wreck. This, by the ancient common law, was Wrcck«, the 
where any fhip was loft at fca and the goods or cargo were progrcis of 
thrown upon the land ; in which cafe thefc goods fo regarTtcT" 
wrecked were adjudged to belong to the King; for it was ^L^*. ^ 
held that by the lofs of the fhip all property was gone out ^ * • 
of the original owner. But this was undoubtedly adding 
forrow to forrow, and was confonant neither to reafon 
nor humanity. Wherefore it was firft ordained by King 
Henry L that if any perfon efcaped alive out of the fhip it 
fhould be ho wreck. And afterwards King Henry II. by 
his charter declared that if cither on the coafls of England, 
Poidou, Oleron, or Gafcony, any fhip fhould bediftrelTed, 
and either man or beafl fhould efcape or be found therein 
alive, the goods fhould remain to the owners, if they 
claimed them within three months ; but othcrwife fhould 
be efleemed a wreck, and fhould belong to the King or 
other lord of the franchife. This was again confirmed 
with improvements by King Richard I. who in the fecond * 

year of his reign not only eftablifhcd thefe conceffions by 
ordaining that the owner, if he was fhipwrecked and 
efcaped, ^^ omnei res fuas liber as et qui etas haberet-^* but 

Vol. I. U alfo 
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alfo, that if he perifhed, his children, or rn default of 
them his brethern and fibers, (hoold retain the property; 
and that, in default of brother and lifter, the goods 
ihould remain to the King. And the laws fo long after 
as the reign of Henry III. feems ftill to have been guided 
by the fame equitable provifions; for then if a dog (fot 
rnftance) efcaped, by which the owner might be difco- 
vered, or if any certain mark were (et on the goods, by 
which they might be known again, it was held to be no 
wreck. And this is certainly moft agreeable to reafon; 
the rational claim of the King being only founded upon 
this, that the true owner cannot be afcertained. 

The prefcfit But aftcrwards, in the flatute of Weftmmifter the firft, 
o?*th«ai!^ t^^ ^^w ^^ ^^'^ down more agreeable to the charter of. 
' King Henry II. and upon that ftatute hath ftood the legal 
dodrine of wrecks to the prefent time. It enaQs that if 
any living thing efcape, a man, a cat, or a dog; (which, 
as in Bradton, are only put for examples) in this cafe> 
and as it feems in this cafe only, it is clearly not a legal 
wreck; but the (herifF of the county is bound to keep 
the goods a year and a day, that if any man can prove a 
property in ihem, either in his own right or by right of 
reprefentation, they fhall be reftored to him without 
delay; but if no fuch property be proved within that 
time, they thea (hafl be the King's. If the goods are of 
a perifliable nature, the (herifF may fell them, and the 
money Ihall be liable in their ftead. 

# 

Often granted This revenue of wrecks is frequently granted out to 

Crown/ lords of manors as a royal franchifc; and if any one 

be thus entitled to wrecks in his own land, and the King's 

goods are wrecked thereon, the King may claim them 

at any time, even after the year and day. 

It 
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It is to be obfervcd that, in order to<:oaflitutc a legal J^tfam 
wreck, the goods muft come to land. If they continue ^^i^^^. *" 
at fea, the law diftingufhes them by the barbarous appel- 
lations of jetfam^ fiotfam^ and Ifgan. Jetfam is where 
goods are caft into the fea and there fink and remain 
under water. Flotjam is where they continue fwimming 
on thfe furfac^ of the waves. Ligan is where they are 
funk in the fea *but tied to a cork or buoy in order to be 
found again. Thefe are alfo the King's if no owner ap- 
pears to claim them ; but if any owner appears, he is 
entitled to recover the poffeflion. For even if they be caft 
over board without any mark or buoy, in order to 
lighten the (hip, the owner is not by this a£l of necefli- 
ty conftrued to have renounced his property ; much Icfs 
can things Ligan be fuppofed to be abandoned, fince the 
owner has done all in his power to affert and retain his 
property. Thefe three are of admiralty jurisdiQion, and ac- or admiralty 
counted fo for a diftina thing from the former, that by i**"^^'^*^"- 
the King's grant to a man of wrecks, things jetfam 
flotjam and ligan will not pafs. 

Wrecks, in their legal acceptation, are at prefent not Wrecks not 
very frequent ; it rarely happening that every living crea- '*^^*°*' 
ture on board perifhes-, and if any fhould furvive, it is 
a very great chance, fince the improvement of com- 
merce, navigation, and correfpondence, but the, owner 
will be able to aflfert his property within the year and a 
day limited by law. 

• And in order to prcferve this property entire for him. By means of 
and if poflible to prevent wrecks at all, our laws have ^ ^*^^* 
niAde many very humSine regulations; in fpirit quite 
oppofite to thofe favage laws which formerly prevailed 

U 2 in 
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in all the northern regions of Europe, permitting the 
inhabitants to feize on whatever they could get as law- 
ful prize. For by the ftatute of a Ed. IlL c. 13. if 
any fhip be loft on the fhore, and the goods come to 
land, (fo as it be not legal wreck) they fhall be pre- 
fcntly delivered to the merchants, they paying only a 
reafonable reward to thofe that faved and preferved theoi, 
which is called falvage. And by the 4 Geo* I. c. 4. and 
17 Geo. ir. c. 1 1, further falutary regulations are made for 
the encouragement of the afCfiance and faivage of ihips 
ilranded or in diflre&. 

Treafure Treasur-e TROVE is moDcy, or colu^ gold, filvcr, plate, 

1 Black, c 8. or bullion, found hidden in the earth, or other private place, 
the owner thereof being unknown ; in which cafe fuch 
treafure belongs to the King \ but if he that hid it be known, 
or afterwards found out, the owner and nottheKing \^ 
. entitled to it. Alfo if it be found upon the earth, , or in 
the fea^ it doth not belong to the King, but to the finder 
if no owner appears ; fb that it feems it is the hidings not 
the abandoning of it, that gives the King a property; 
and this diflin£tion clearly appears from the different in- 
tentions which the law implies in the owner. A man 
who hides his treafure in a fecret place evidently does not 
mean to relinqufti his property; but referves a right of 
claiming it again when he fees occafion; and if he dies 
and the fecret dies with him, the law gives it to the King 
as part of his royal revenue. But a man who fbatters 
his treafure upon the piiblick furface of the earth, or into 
the fea, is conftrued to have abfolutely abandoned his 
property, and returned it into the common dock, with- 
out any intention of reclaiming it ; and therefore it be- 
longs, as in a Aate of nature, to the firil occupant or finder; 
unleft the owner appears and afTcrts his right, which then 

proves 
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proves that. the lofs was by accidenti and not with an 
intent to renounce his property. . 

Gold and Silver Mines arc another branch of the ^^'^ •l^ 
royal revenue, which has its original from the King's i Black, c. 8. 
perogative of "fcoinage, in order to fupply him with ma- 
terials. By the old connnbn law, if gold or filver be 
found in mines of bafe metal, according to the opinion 
of fome» the whole was a royal mine^ and belonged to 
the King. But now by the fiatute of 4 Anne c. i^. 
no mines of copper, tin, iron^ or lead, {ball be adjudged 
to be a royal mine, altho gold or filver may be extraded 
thereout. And all perfons that (hall be proprietors of 
any mines Mrhenein any ore ihall be difcovered, and ia 
which there is copper, tin, iron, or lead^ (hall hold and 
enjoy the fame ; but the King is to have the ore at ccr** 
tain prices in the ad fiatcd* 



CHAP. 
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CHAP. XVIL 

Of escheats and FORFEITURES. 

Efchcati TTp SCHE AT is one of the fruits and cotifcquenecs of 
a Biackf. ^ fcodal tenure, being the determination of the tenure, 

c 15. or difTolution of the mutual tics between the lord and 

tenant, from the extinction of the blood of the latter, by 
cither natural or civil means. If he die without heirs of 
his blood, or if his blood be corrupted and Aained by 
commiffion of treafon orfclony, whereby every inherita- 
ble quality is entirely blotted out and abolifhed ; in fuch 
cafes the land efcheats or falls back to the lord of the fee, 
that is the tenure is determined by breach of the original 
condition exprefled or implied in the feodal donation. In 
the one cafe there are no heirs fubfifting of the blood of 
the firft feodatory or purchafer, to which heirs alone the 
grant of the feud extended ; in the other, the tenant by 
perpetrating an atrocious crime (hows that he is no longer 
to be trailed as a vaifal, having forgotten his duty as a 
fubjedl J and therefore forfeited his feud, which he held 
under the implied condition that he fhould not be a 
traitor or a felon ; the confequerfce of which in both cafes 
is, that the gift being determined refults back to the lord 
who gave it. 

Oftwofo^u, Escheats are frequently divided into thefe propter 

^^' deje&umfnti^uinis^ and i\\ok propter delidum tehentis-^ the 

one fort, if the tenant dies without heirs j the other, if his 

blood be attainted. But both thefe fpecies may well be 

comprc- 
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comprehended under the firft denomination only^ for he 
that is attainted fufFers an extinction of his blood as 
well as he that dies without relations* The inheritable 
quality is expunged in one inftance and expires in the 
other; or as the doQrine of cfcheats is very fully expreff- 
cd in Fleta ** Dominus feodi loco haredis habetur^ quotles 
" per defeSum vel deli£tum extinguitur fanguts tentntisT 

Esch£ats arifing merely upon deficiency of the blood, Thro' defid- 
whercby the defccnt is impeded, are firft, when the te- blood, ibid, 
nant dies without any relations on the part of any of his 
anceftors ; fecondly, when he dies without any relations 
on the part of thofc anceftors from whom his eftate de- 
fcended ; thirdly when he dies without any relations of 
the whole blood In two of thefc cafes, the blood of 
the firft purchafer is certainly, in the other it is probably, 
at an epd; and therefore in all of them the law direds 
that the land (hall efcheat to the lord of the fee. For 
the lord would be manifeftly prejudiced, if, contrary ta 
the inherent condition tacitly anne:^ed to all feuds, any 
perfon (hould be fuffered to fucceed to lands, who is 
not of the blood of the firft feudatory, to whom for his 
perfonal merit the eftate is fuppofed to have been 
granted. 

By attainder for treafon or felony the blood of the Orbrcor- 
pcrfon attainted is fo corrupted as to be rendered no 1?^^!?"?^^^ 

r . 1 • I « blood, ibid. 

longer mheritablc. 

But this fpecies of efcheat rauft be diftinguifhed from Thb to be 
forfeiture of lands to the Kingj which, by reafon of JJJiX'Je^ 
their fimilitude in fome circumftances, and becaufe the turc. ibid. 
Crown is very frequently the immediate lord of the fee, 
afid therefore entitled to both, have been often confound* 

cd* 



Digitized by 



/Google 



15a Op the EXCHEQ^UER and 

ed together. Forfeiture of lands and of whatever elfe the 
offender poffefTed was the dodrine of the old Saxoa 
law, as a part of the punifhment for the offence, and 
does not at all relate to the feodal fyllem, nor is the con- 
fequence of any figniory or lordfhip paramount; but, 
being a prerogative veiled in the Crown, was neither 
fupcrfcded nor dimini(hed by the introdudion of the 
Norman tenures ; a fruit and confequence o£ which ef- 
cheat mull undoubtedly be reckoned. Efcheat therefore 
operates in fubordination to this more ancient and fupe* 
rior law of forfeiture. 

How it b oe« The dodlrine of efcheat upon attainder, taken lingly, is 
Sa^"^' this ; that the blood of the tenant by the commiffion of any 
felony (under which denomination all treafons were for* 
mcrly comprized) is corrupted and llained, and the original 
donation of the feud is thereby determined $ it being 
always granted to the vaffal on the implied condition of 
dumbenejegefferiti upon the thorough demonflration of 
which guilt by legal attainder, the feodal covenant and 
inutual bond of feaity are held to be broken ; the ellatc 
inftantly falls back from the offender to the lord of the 
fee; and the inheritable quality of the blood is eztin* 
guiflied and blotted out for ever. 

And 0Mrat«i Jn this cafc the law of feodal efcheats was brought to 
vUcd! *iWd. England at the conquell, and in general fupcraddcd to the 
ancient law and forfeiture; in confequence of which cor- 
ruption and extindion of hereditary blood the land of all 
felons would immediately reveft in the lord, but that the 
fuperior law of forfeiture intervenes, and intercepts it 
in its paffage; in cafe of treafon for ever; in cafe of 
other felony, for only a year and a dayj after which 

time 
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time it goes to the lord in a regular courfe of efcheat, as 
It Wtjolrf hAif6 4dne to ihc ^ld^ of thb feldii, in fcafe the 
feodal ffertbres had tertt bteii iritrddriied. And tHit thil 
h tht triT6 operatioii anxl gfenuine hiftory df efcheati Will 
ihoft evidently ^ppisti ft6m thii itteideht td gdvel-kirid 
I^ds, tfrhkh ft6ril tb be thtf old fakon tcnarft, that they 
att ih ne cdft fubjeft to efbhtat for felofiy, tKo' they a^d 
Ifdble id forftituf6 for trcafon. 

Hithdrto we hraVe only {pokcti of cfiatei vefted in the ^nd « to m- 
. offender at the tithe of hii dffehce 6t attiihdir. AiHd hJKm^ 
here the hi^ off fdrfeWuri ftop»; hvH the law of efchc«t •'»«'• 
ptirfties the taidicf t^iW farther, f6^, th^ l/tddd of the' 
tenant beirtg ntterfy cotru|3ted and ettmgttifiife^ it fol- 
lows, rioft oftly, that afl he Aow has (hbtlA efbbcait from 
hirii, btrt aKb that he fliould be inc^ble of iahctitihg 

stay thhig foi- the fottee. 

This may further illuftrate the diftin^ion between for- Diftiodion 
ifeittire knd efbljealt. If t^ici^re a father be feiaed in fS"„?'" 
fee, ^nd the* foil commit freetfon, amd is aCttaiinted, and efcheaf , 
theft fli^ fethei^ dies; hefc the liand fhall efchcat to th© '£"''*'* 
lord; beeiiufo ^he fob,, by (he eomilptioii of bis bloodi 
i^ incitpiible id bd heir, tthd- fheft e&n be no other heir 
during his lifb; but Aothitag thaXi be forfeited to the 
King} for the fon never had any iiitereft in the land to 
forfeit. In this cafe the efohei^ Operates, and not the 
forffeituie; but in the following; inHance the fbrfeituhf 
Wotksj and not the efcheati As Where at nev^ felony is 
creitted by a^ of parliaiheiit, and it is provided that it 
ihatll liot e:£teild tb cdh'ufitibh (^ blood; here the lands 
of the folbh fhall hot efcheat to the lordj but yet the 
pi^ofits of theoi fhall be forfofted to the Kiiig fo kmg as 
the offebdief KVdSi 

Vbi. I. X There 
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Corruption 
of blood ob- 
ftruds def- 
cent» ibid. 



There is yet a further confequence of the corruption 
and extindion of hereditary blood which is this ; that 
the perfon attainted (hall not only be incapable himfclf 
of inheriting, or tranfmitting his own property by heirfliip, 
but fhall alfo obflrud the defcent of lands or tenements to 
his pofterity, in all cafes where they arc obliged to de- 
rive their . title through him from any remoter ancefior. 
The channel, which conveyed the hereditary blood from 
his anceflors to him, is not only exhaufted for the prefent, 
but totally dammed up and rendered impervious for the 
future. This is a refinement upon the ancient law of 
feuds, which allowed that the grandfon might be heir to 
his grandfather, tho' the fon in the intermediate genera* 
tion were guilty of felony. But, by the law of England, 
a man's blood is fo univerfally corrupted by attainder, 
that his fons can neither inherit to him nor to any other 
anceflor, at leafl on the part of their attainted father. 



conGdered jii 
unreafooable 
and unjuft, 
ibid. 



This corruption of blood thus arifing from feodal 
principles, but perhaps extended farther than even.thofe 
principles will warrant, has been long looked upon as a 
peculiar hardship; becaufe the oppreflive parts of the 
feodal tenures being now in general abolifhod, it {ceixi9 
unreafonable to referve one of their moft inequitable 
confequences ; namely that the children (hould npt only 
be reduced to prefent poverty (which however fevcre is 
fufficiently juilified upon reafons of publick policy) but 
alfo be laid under futurp' difficulties of inheritance, on 
account of the guilt of their anceftors* And thcreforct 
in moft (if not all) of the new felonies created by parli- 
atncnt fincc the reigrt of 'Henry the VIII. it is declared 
that they fhall not extend to any corruption of blood. 
But as in fome of the a^s for creating feloqies, (and 

^ thofc 
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thofe not of the mod atrocious kind) this faving was 
negiefled or forjgottch to be ti^de, it fecms to be highly 
reafonable arid expedient to dntiquate the whole of this 
dodrine by !one general law.. 

The natural juftice of Forfeiture, or confifcation of ^?'^^15"'^.^ 
property for treafon> is founded on this confideration, ^ Bitck. c. 
that he who hath thus violated the fundamental princi- ^9-^' BUct 
pies of government, and broken his part of the original 
contract between King and people, hath abandoned his 
eonnexions with fociety, and hath no longer any right 
to thofe advantages which before belonged to him purely 
as a. mem'ber of the community ^ among which focial ad- 
vantages the right of transferring or tranfmitting proper* 1 
ty to others is one of the chief. 

Forfeiture is twofold, of real and of perfonaLefta*: of reaicfta* 
tes. Firft, as to real cftates; by attainder in high treafon Sn^aw^r 
a mail forfeits to the King at common l^w all his lahds Black, c. 29. 
and tenements in fee fimple;: and all leafcs for lives or ^^^' "^' 
freeholds dcfcendable^ (and all rights of entry thereon) 
which beheld at the time of the offence committed, or 
at any time afterwards. This forfeiture relates back- 
wards to the time of the treafon committed, fo . as to 
avoid all intermediate falea and encumbrances. But it 
does not take cffc€i unlefs an, attainder be had, of which 
it is one of the fruits; and therefore if a traitor. dies 
before judgment pronounced, or i^ killed in open rebel- 
lion, or is hanged by ms^rtial law, it works no forfei- 
ture of his lands 5 for hp never was attainted of 
^eaibn. 

X 2 And 
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In what cafes Aod the lands fo. fprfbiAed hf atteiQ^w arc sdfigHyi 

KiJfiuhSut ^^^ ^^ t^^ ^"^ wfithout any office ^ Iwcaufc they^ 

office, cannot defcend, the blood, being oocrapted; zwi thc)^ 

a Hawk. 448. ^3,^nQt be Jq abeyance. But by the common law fuch 

lands v/ere not voOed in the* a£luat pQf&flLon. cdF the 

Kiiig during the life c^ ibch o&nder without aq 

office. 

Bjftatate. By the. oS Ucn« YIIL & 7. every offender con vid) '06 

high treafon by prefentment, coofefimn, vordid) or pixK 
cefs o£ outlawry, ihall forfeit ta the King alllanda whioh» 
ftich ofiender fhall hav« of an$r eflale of inheiitaa<» 

I Hale. 240. (tm4er wi>ich word»^ eftajcs m tail, are oocsprehended) atr 
the time of fuch treafon commitfied or after ^» ^kmngtpi 
every perfon other than the offenders, their heirs» and 
fucceiTors, att rights, &c. 

And by 27 ISAiz^ Cv u alb offbnders^ cdnkw^ o£ any> 
high treafon, by any a£b ofr pafiiantent, cofifeffioii, vct^ 
41^9 or prpceis 6^ outkwry^ fliaU ^ibitas wdfeali fttcb 
nghtg, entries^ andconditiooa^ asalibalifbch lands^ te* 
nement« and bereditamentfis whioh^ any fuob^ oS^ndcn 
fl»aU have c^ any eftate^of^ inheiiliance^ ia^ufeorpoffiiffi^ 
on, by any righby tit)«, ov-niean^, at^ the friae^ of any^ 
fecb treafon committed^ Of^atanf time-after^ And tW 
King {ball be adjudged in adhial and I'eal-poiMidn of alt 
ftich lands, tenemen^Si (Si:, of the ofie^der^f^ attainted 
without any oflce or inquifition t« be fouxidof tho^fame*s 
fuvit^ to every perfon othe^- than the offisnddrs in any 
treafons, their heirs and fucceflbrs, aod fuch perfiJns- ae 
claim to any of their ufes, all fuch rights as they (ball 
have at the day of the committing fuch treafons, or-at 
any time afore, as if this a^ had never b6en made. 

Secondly, 
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Secoodty^ as to periboal cibtes; The forfeiture of goods Forfeinire of 
And chattels accrues m e^ciy one of the higher kinds of ^ates. 
offence; m high treafoot or mifprifion thereof, petit 4Bkck.ci9. 
ireafoiH felonies of all fort^ whether clergyable or not^ 
felf murdep or felony defcy and in petty Uf eeny. 

There iy a rematkable diflTctence or two betiwiecn th© 
forfeiture 06 lands and^ of good^ and ohacteh. 



Firft, knds^are forfeited npciaattatiiderraiidmot before ;> Lands for* 
goods and chattels are forfeited by convidion ; becaufe in ^^J^^^X-^ 
many* of the cafos where ^Mdb are forfeited there wifcr <icr». j^b^ 
j& an^ attaincfer, which happens^ onlyi v^tvc jfoAffomnt o£ «»»'«»^ • 
death OR outlawry Js'gi*«Et; lAiorbfone 11^ thofe oafea tho 
forferture^nraft be upeh eon vfdton^ or not at adl ;: and being 
necef&rify-upon oohvi^lion in thofe, it itfaordewd ia alL 
other cafes } for the kw loves uniformity. 

' Secondly^ inout!aw4ri» for treafou or fdony hidds/are laotttfiMrri^^ 
forfeited only by the jud^ttxent; but* the goods^and chattels S^^fSjfS^ 
are forfeited by a man's* being firft put in the eicigeat^ judgment^ 
without flaying till he is quints exaOiu^ or finally out- Sc S^L?* 
fewed ? for thefetrcting himfttf fo long froin juftioe tstocmr 
ftrued' a flight in' \kw. 

Thqrdtfs the forfeiture of lands has iclation to the time Forfeitare of 
of the faft committed, fo as to avoid all fobftquent iale» lo°lVetii^f 
and encumbrances; but the forfeiture of goods and chattels the fad, of 
Hafr no^ reUrtioit baekwwda^c fo that thoftf only which a f^^f^^J^ 
lioaQ' Ibfs' at the time of cottvi^oR.fliaUf be^ foilettod/ 
THeMfofe'a^'trait0^oi' feion n»y^ hm\fid€ felf any of his^ 
ehattels real'or perfoffal, for the fuftehanceof hitnfolf aod^ 
fomityi between the fa£t and conviction; for perfonal 

property 



the 
conviftidff. 
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proJDcrty is of fo fluctuating a nature that it pafTes 
through many hands in a (hort titM. ^ and * ik> buyer cdold 
be fafe if he were liable tarettma the goods, which he had 
fairly bought, in cafe any o£ the prior ve«uloi:^ had com-, 
mitted a treafon or felony. Yet if they be collufivdy and 
nolbonafide parted with, merely to defraud the Crown, the 
law will r^ach them ; for they are all the while truly and 
fobftantially the goods of th? offender; and ^s he, if ac- 
quitted, might. riecover tbenlJaimfpJf, as not. parted with 
for a good confideration ; fo, in cafe he happens to be 
con vi6tcd, the law will recover them for the King, 

Of fbrfUturet Befidcs thofc forfeitures in criminal cafeSi there is a for- 
OD dmlawrief fciture Upon outlawries in civil cafes,; for the retiring frpm 
3 Bac. «br. the inquiry of jujfticc is held fo criminal in the eye of thci 
754- law that it is puni(hed with the lofs of the oflfender's 

goods and chattels, and the ifTues and profits of his real 

eftate. 

Tie King But by fuch outlawry the JCIng has no eftatc, but only 

Imilct^onk • ^ pernancy of the profits, nor can he manure or fow ,thc 

pernaocvof ^round ; and his intereft continues no longer than the 

ib^ ' patty hath an eftatc, and determines with the party's 

death ; and being originally introduced to compel ,thc 

defendant to come in the fooner and .anfw^r the plaintiff's 

demand, it may more eafily be fuperfeded or reverfed, and 

thereby the King's pernancy of the profits difcharged, 

than an outlawiy in a capital cafe. 

Cattle oft And the cattle of a flranger, levafa and ctmchata on lands 

^"talw'on^a extended on an outlawry, may be taken for tfie Kipjg.uppa 
leytri for the a levari facios^ as the ifTues and profits of the laads \ for 
^^kf 395. otherwife there might be no ifliues at all, or the perfbn, 

outlawed 
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outTawcd might defraud the King of the whole by letting 
the land to pafturage. 

By the bare outliav^rry the party immediately forfeits his Goods for- 

perfonal goodfe, and they afre vcfted in the King; but he S^Jj^/t^^^^ 

does not forfeit the profits of his lands nor bis chattels: Fofi^< 0' 

real till inquifition taken. And therefore an alienaftion lehf 'wi ^n^c ' 

bona. fide J after outlawry and before inquifition, is good to till ioquifidon- 

bar the King of the pernancy ; but if the outlaw make a iiird.^?oi 

feoffment after inquifition, the feoffee has the eflate, and J?^. 
the King fhall have the profits. 

CHAP. xvm. 

Of lands purchased by ALIENS. 



lOI. 



1 LcT. 33. 



A IsT alien born may purchafe lands or other eftates; An alien may 
but riot for his own ufe, for the King is thereupon P"T<Aafc for 
entitled to them, if, an alien could ^acquire a permanent the Crown, 
property in lands,, he muft owfc an allegiance equally per- ' ^^^^c- >o. 
manent witb that property tp the King of , Great Britain, 
which would probably be incbhfiftent with that which he 
dwes'his own natural fovereign 5 .bcfides that thereby the 
nation might in time be fubje£t to foreign influence, and; 
feel many other inconveniencies. 

But there tntift be ^n offic^ or inquifition found, to' ih what cafe 
entitle the Kipg to fuch purchafe; for fince the freehold is ^^^^^^^^^ 
in the alien, and he is tenant to the lord of whom the lands found, 
ar^ holdei), it cannot be divefted out of him but by fome ^- ^' *' 
jiotorious adf by which it may appear that the freehold is 
in another* But if an alien who purchafes lands diei then 

the 
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th^ fffeh<)14 i$ \n th^ King, vithoat office found-,; bccaufe 
no man can take it as heir to the alien, and thepcfore the 
freehold is cad upon the King. But if an alien purchafe, 
and afretwkrds is made a dcDizori and then has ilTue and 
dies, the ifTue (hall inherit till office found; becaufe 
there is a perfon in heing to take as heir to the denisen^. 
upon whom the law, cafts the freehold, which is not to be 
divefled out of him without the fblemnity of an office. , 

An alien met- Aa aUcn catuwt purchofe a leafe for years of lands ; but 

uk^trSufc ^^ he be a merchant he may take a leafe of an houfe for his 

for hiiribode. habitation for years only ; and this is for the encourage- 

Popb.^?' * ment of commerce; but if he depart the kingdom or die, 

it goes to the King, and not to his executors or admini- 

ibators ; becaufe it wa3 only a peribnal privilege annexed 

to the alien as a merchant, and which confequently muft 

expire with him. 

The Crowa The, King has the fame right to the aid of a court of 
J^ffcdif^ i! ^%^^^y f^r ^ difcovery of the feds on which his title ia 
a court of grounded as the fubje^ has in ordinary cafes, and founded 
^""^* on the fame principle of juflice, viz. that it is againft con- 

fcience.for one to enjoy another's property by concealing 
his property. So determined in the court of Exchequer 
in, Weftminfter-hall, in the cafe of the Attorney generaf, 
againfl Rofe Dupleffis, MichaeJxnas 1751^, upon an infor- 
mation in the nature of an Englifh bill for an eflate 
devifed to the defendant who was an alien, and afterwards 
€;ooficmed u|)on «& a|^eal to thp houfq o£ lords^ 



GHAP. 
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CHAP. XIX. 



Op forfeitures in MORTMAIN. 

THE Clergy in former days had fo great an afcendant 
over the people by inftilling into them notions 
of purgatory, and had fo wrought on them by their art 
and management, that they prevailed on them to be very 
liberal of their poffeflions, and efpecially at their deaths 
to difpofe of them to thofe only who could promife them 
happinefs in another world. This proving very preju- 
dicial to the lords, who thereby loft the advantages of 
wardfhips, marriage, relief, efcheat, &c. (lands in the 
hands of a religious houfe or perfon being confidered as in 
a dead hand, manus mortua^ yielding no fruits to the lord) 
occalioned the claufe of the ftatute of magna charta 9 Hen. 
III. c. 56. by which it is enabled, that it fhall not be law- 
ful for any one to give his lands to any religious houfe 
and to take the fame lands again to hold of the fame 
houfe, &c. 



Occafion of 
the claufe 411 
the ftatute of 
magna cbarta 
to prevent 
giving landa 
to religiQua 
houfesi C^c* 



But aggregate ecclefiaftick bodies found means to avoid Howevaded, 
this ftatute by purchafing lands holden of themfelves, and Jl^^rJ^^^aVthe 
by taking long leafes. Alfo all ecclefiaftical fole corpora- enforced by 
tions, as bifhops, &c. thought themfelves out of this 7E<i. I. 
ftatute. To meet therefore with thefe evafions the 7 Ed. I. 
Eng. called the'ftatute of mortmain, was made. By which 
it is provided, that no perfon, religious or other, (hould buy 
or fell or receive, under colour of a gift or term of years, or 

Vol. I. Y any 
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any other title whatfoever, nor (hould by any art or inge- 
nuity appropriate to himfelf, any lands or tenements in 
mortmain, upon pain that the immediate lord of the fee, 
or on his default for one year the lords paramount, and 
in default of all of them the King, might enter thereon. 

The clergy when they found themfelves prohibited by 
magna charta from purchafing lands, and perceived that 
their cvafion of that law w^as provided againft by 7. Ed. L 
began to apply the judgments of the courts to their own 
advantage againft the intention of the law; for they 
brought their precipe againft the tenant who had agreed 
cither to give or fell them the lands on demand, and pro- 
fecuted the fuit as if it had been really an adverfary one; 
till the tenant according to the precedent agreement 
made default, which was always looked upon as fufficient 
ground for a judgment in favour of the defendant. And 
the judges, prefuming all recoveries juft and lawful which 
were profecutcd in the ufual courfe of law, would not 
bring thofe covinous ones within the ftatute, though they 
were apparently infraudem legis^ and attended with aH 
thofe inconveniencies which thofe ftatutes were made ta 
prevent. 

reftrained bj But thc clcrgy wcrc quickly ftopped in this courfe j, for 52 
13 Ed. 1. Weftm. 2. 13 Ed. 1. Eng. made thcfe recoveries by default 
to be mortmain ; and the expolition of this ftatute by the 
judges has been carried as far beyond the letter as their 
expofition on 7 Ed. I. feems to have fallen ftiort of the 
meaning and intention of that law; for though thc letter 
of this ad extends only to recoveries by default, yet they, 
and with good reafon, have extended it to all other re- 
coveries, whether by demurrer or verdid or otherwife; 
for if thefe fhould not be within the meaning of the a£t 

an 
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an iffue might be taken fo much in favour of the clergy, 
and the evidence offered might be fo weak, that the 
whole intention of the ftatute would be eluded. 2 Inft. 
75, 429. 

Afterwards they found out the method of conveying to Further era- 
ufes, which was firft introduced to evade the flatutes of [>onconiri?cd 

'.'_ -, rt'rtii ^ t by the clergy 

mortmain and ferved them effectually ; for they gene- by convcyiDg 
rally fitting in Chancery, where ufes were folcly cog- ^<*»*^^- 
nizable, obliged the feoffee to execute the ufe according 
to the truH and confidence repofed in him* 



But this mifchicf was provided againfl by the flat. 1 5 
Rich. II. cap. 5. Eng. by which it is declared that if any be 
feized of any lands or other pofTcffions to the ufc of 
any fpiritual perfon, with purpofe to amortize them, and 
whereof fuch fpiritual perfon takes the profits, they fhall 
caufe them to be amortized by the licenfe of the King 

andt*tbe»Jp|'<ik»4pA Pj(R2^^ ^^ ^^^^ to fome other ufe 5 
otherwife tliey fhall be forfeit, according to the form of 
the flatute of 1 5 Rich. 2. as lands purchafed by people of 
religion ; and that no fuch purchafe to the ufe of fuch 
fpiritual perfons fhall be thereafter made upon like pain. 
And that the fame la^w fhall likewife be of lands or other 
pofTcffions purchafed to the ufc of guilds and fraternities. 
And that lands purchafed by corporations, or to their ufe, 
fhall be within the compafs of the faid flatute de religigfis. 

And whereas the flatutes had been eluded by purchaf- 
ing large tradJs of land adjoining to churches and confe- 
crating them by the names of church^yards, fuch con- 
trivance is alfo declared to be within the compafs of the 
llatutes of mortmain. 

Y 2 But 



Remedied by 
isRic. II. 5. 
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FeofFmenta But during the times of popery, feoffments and other 

b^?/snoV°^ affurances were frequently made of lands, Gf^. to the ufe 
corporate for of parifli churchcs, chapels, fraternities, and other bodies 
^ pu^rpoferrc' ^^^t Corporate, for fuperftitious purpofes ; which though 
ftrained by not ftri6tly alienations in mortmain were within the fame 
e.^io^Eog. ' mifchief ; to prevent which, by the flat. 23 Hen. VIIL 
c. 10. Eng. it is enafled that all fuch ufes fhall be void. 
Salk. i6ai And tho' there is no ftatute to that effed in force in this 
kingdom, yet it is hoiden that the King as head of the 
church and ftate is intruded by the common law to fee 
that nothing be done in maintenance or propagation of a 
falfe religion, and to dired and appoint all fuch fuperfti- 
tious ufes to fuch as are truly charitable. 

v^iicthcr a A devife to a corporation is not, it fhould fcem, wfthin 

^!rJl^A the ftatutes of mortmain fo as to entitle the Crown 5* for 

« mortmain, fuch devife is by the ftat. 10. Car. i. Sefs. 2. c. 2. void \^ 

and therefore the lands fo devifed ftiall defcend to the 

heir at law ♦. See Hob. 136. Z ^Acdi^^ ^ ^^ 

Whether It feems not clearly fettled whether longleafes for years. 

TM?3*aire ^^^ within the ftatutes of mortmain. Brook in his abridge- 

within the mcnt fays that a leafe for 400 years is, for that 7 Ed. I. 

mortmin. mentions a term amongft other contrivances of eluding 
^^Jk^t^4 the law 5 but that a leafe for 100 years is not within the 

ftatute, being an ufual leaf6. Br. mort. pi. 39 cites 29 
Hen. 8. And in another place he fays that a rent charge 
for 80 years is within the ftatute. Ibid. pi. 39 cites 
4 Hen. 6, 9. 

* Quere therefore of the legah'ty of the proceedings 00 the will of dodtor 
Baldw/n, formerly provoft of Trinity college, which fee in the uppendix, 

CHAP. 
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CHAP. XX. 

Op THE MANNER op bassino SHERIFFS ACCOUNTS. 



THE flierifF h the King's bailiff of his county, and The flieriff 
was anciently the receiver of all the King's revenue J^cetveroV 
arifing therein. There were feveral /arms of the county the King's 
that were under his particular care, that is to fay, ail Gnb"Ex. 144. 
thofe farms that were held of the King as of his county. Madox 643. 
Thcfe were ^nder the furvey of the IherifF, and he was 
charged with them, being obliged to anfwcr them in all 
wants i and for thefe he pays in his * profers^ becaufe they 
were reckoned part of the profits of his bailiwick. But 
the receipt of all the ordinary or certain part of the re- 
venue is long fince turned into other channels, and he is. 
now accountable to the King only for what is called the 
cafual revenue. 

Every (heriffbefore he takes upon him the exercife of Hlsrecognt 
his ofiice is to enter into a recognizance of £$00 with two ^^^^' 
iufficient J furcties, conditioned that he (ball by himfelf 
• ©r his attorney make his profers^ at the Exchequer, on the . 
morrow of the clofe of Eafter and St. Michael, of the 
i^Tues and profi^ts of his bailiwick \ and at Eafler term, 



♦ T)\t profit was a prc-payment made hy the (her iff out of the iffues of Kis 
bailiwick. Madox 644. For this the (heriffs now pay 1 5 (h< 

X But it does pot appear diat the fecwity has been foed whilft the fhoriff haa^ 
been fufficieot. 

before 
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before the Afcenfion, make a § view of his accounts of 
the iffues and profits of his faid bailiwick, -and fatisfy^t ,^'^' 
the receipt of the Exchequer all fuch fiims of money as v 
Ihall grow due to his Majefty upon the faid view, before 
the end of the faid term; and alfo that he (hall appear 
as aforefaid before the Barons, on the morrow of AH 
Souls, to make a true account of the iffues and profits of 
his faid bailiwick, and fatisfy and pay all fuch fums of 
money, goods, and other^cafualties and things, as he (hall 
receive or levy in refpedl of his Majefty's revenue, or 
cafualties whatfoever, &c. 

Times of And the manner of the flieriff's accounting at this day 

flma/ro- ^^ ^^ follows. There iffue twice in every year, viz. in 
ccfstohim. Hillary and Trinity vacations, the fumraoniftcr's proccfs 
and the procefs of the pipe, to the fevcral fheriffs of the 
kingdom ; the former for the levying all fines, amercia- 
ments, poft-fines, forfeited recognizances, and fuch like, 
which come by eftreat into the Exchequer; and the latter 
for levying fuch fums as were nii'd on the fummonifter*s 
procefs, and formerly for all the certain revenue of the 
Crown, fuch as the Crown rents; as it ftill does for 
cudodiam rents, though thefe are accounted a part of 
the cafual revenue. 

And what is m'l'd on the fccond fummons of the pipe is, 
as is before mentioned, fent down in th^ fchedulapipa into 
the office of the fecond remembrancer, who thereon, once 
a year, viz. in Trinity vacation, fends out the long or 
prerogative writ againft goods, body, lands, heirs, exe- 
cutors andadminiftrators. 

J The view was the entrance or forepart of the (herifTs account, which ftood 
de bene ejjiy whilft he was puri/ying or liquidating it, by producing his warrants and 
vouchers, whereby he was to have an allowance or difcharge of any fums charged 
on hiin. Madoz 644« 

And 
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And the feveral fherifFs of the kingdom are prefixed on Days of pre- 
their accounts as follows. f/j^,",;^ ^^^ 

ihcriffs. 



Michaelmas Term» 



County of Dublin, 
City of Do. 
County of Kildare, 
County of Meath, 
Town of Drogheda, 

County of Carlo w, 
King's County, 
Queen's County, 
County of Kilkenny, 
City of Do, 

County of Weftmeath, 
County of Louth, 
County of Wexford, 
County of Wicklow, 

County of Longford, 
County of Waterford, 
City of Do. 
County of Cavan, 



on the morrow of Ail Souls,. 



in eight days of St, Martin* 



on the morrow of St. Martin* 



in fifteen days of St. Martin* 



HxLLA&y 
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Hillary Term. 



County of Tipf)erary, " 
County of Rofcotnmon, 
County of Leitrim, 
County of Down, 
County of Monaghan, 
County of Armagh, 



^ in eight days of St. Hillary, 



County of Tyrone, 
County of Donegal, | 
County of Limerick, L 
City of Do. f 

Town of Carrickfcrgus.J 



County of Mayo, 
County of Fermanagh, 
County of Sligo, 
County of Galway, 
Town of Do. 
County of Antrim, 

County of Cork, 
City of Do. 
County of Clare, 



on the morrow of the Puri^- 
fication. 



y in fifteen days of St. Hillary. 

( 



? in ei 



ight days of the Purifi- 
cation. 



Easter Term. 



City and county of 

Londonderry, 
County of Kerry, 



} 



in fifteen days of Eafter. 



This 
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This prcfixion being in the nature of a fummons to the ^^jj'^' 
IhcrifF to come in and nrake his prefers and account, if he againft thcoi 
jnake default, the prefent cpurfe is to give him four days ^<^^^«f*«^^ 
further, under a pain, to attend. Arid formerly theprac- . 
tice was to enter thofe fines from four days to four days 
until three fines, vi?. ^lo, £20^ and £^0^ were fet on 
hini for hisi default^ and then, if He did not attend, an 
attachment to the purfuivant ififued agaioA hini* But 
now no more than one fine is impofed in every ifTuable 
term, which is a great indulgence to flieriflfs *. 

When a fheriff attends to account^ he is to' be fworn in Matters pre 
court byth?ichi9f rememibranger ^to gi\^e a tru^ aqd juft f^JXnff'^s 
account of all ftich funis of money as lie has levied or accounting. 
lawfully might have fevied (;o hb JVfajeAy's ufe. ;(^ce . 
Dalt. ch. 123.) When this is done, the treafurer's remem- 
brancer enters a rule of courfe for a day for the fherifF's 
being appoljbd in coi^tt : ^t bGjfore his appofal he id. to .. s 
prepare for the pafliag oC-his aqipounts jin thp following ^ 
manner, \\z. ; , > : 

He is firft to make a copy of all the procefs which has Making copy 
iffued to himfc0Bi the jfeivcral offitef in a book for that o^P'<><^«^ 
p\irpofe. . 

' : . ■ •, '•» • ::• ■'. r . : : ' ' . ' 

; Then to go to the fummonider and to compare with Comparini^, 
him all the procefs iffued from that o^ce, and to mark ^^J^^^f^^l^^ 
the fums he tots himfelf with in the margin of his book. 

, - . ' ' V ■ ! ' : •;/(' • .'»■■-' 

• Andintly \t (mris \n this HngdottJ {and'it is faid tbe cofurfc ts now to \n England) , 

V ibt iH^iiff dkl nfA stt«nd his.ci^ of prcfixion^ Xs P^^ <^^X J>eing (ist on» him at a 
fine for foar days togoti^er for his default, then an attachment, and al(b a feisHir^ 
nomim dijiri&knis ilTued againft him for his non-attendance. See Madox 644* 
Gilb. Treat, of the Exch. 146. 

Vofc. I. Z Then 
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fbrci^***^ Then he is to bring the fame procefs to the foreign 
pofer. appofer and compare an4 lodge it with him. ' - 

And whh the Then to bring all the procefs of the pipe to the clerk of 
cicr^k of ttc ^j^^ pjp^^ f^j^i^^ ^3 aforefaid. 

And with the Then to bring the fame procefs to the comptroller of 
coroptroiiir. ^Y\c pipe and compare with him, totting as aforefaid, and 
lodge the procefs with him. 

And with the Then to bring all the procefs ifTued from the treafurcr's 

remwl!" remembrancer and compare with him, totting as aforefaid, 

brancer. and to lodge the procefs with him, as al(b an inquifition 

which the fhcriff muft take in the county, &c. 

And with the Then to go to the firft fruits office, and if he has any 
fiift'fruUf^* procefs from thence he is to examine and lodge them there. 

Giving notice And he is to give notfce to each office as he paiTes 
of hiitppofal. t]H*ough, as alfo to the Auditor general, and the clerk or 

Solicitor for the cafual revenue, of the day of his 

appofal. 

Auditor ge. The Auditor general is to fit in court during the appo- 
durS'fhJ^ fal of the fherifFto take an account of the tots in the fe- 
appoul. veral procefs, and to caft them up, and to give in the 

total fum to the treafurcr's remembrancer^ who enters it 

in his book. 

Thccoort And during the account the court will give fuch orders 

ceffaf "ordcM ^^ ^^^ requifite for the fecuring of the fatd debts, or for 

the releafe of the fubjcdJ. If the fheriff make an infuffi- 

cient or an unfatisfadtory anfwer they will order him to 

tot for fuch charge. But in ioich cafe the (heriff may have 

a. writ 
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a' wfit of afliftance to levy the money; as he may in all 
cafes where he charges himfclf with any money he has 
not received. 

After he is appofcd, he is to get a confiat of his fines and Conjiau to be 
prefers from the Chief remembrancer, a conflM from the ^l^enffaftcr 
treafurer's remembrancer of the fums charged in his pro- appofai. 
ccfs^ a conjlat from the fummonifter and clerk of the 
eftreats of attainders, if any, if not, that there are nonej 
and a conjiat from the clerk of the firft fruits; which four 
cwJiaU muft'be lodged with the Auditor general, together 
with his o*vn certificate of what watfs, eftrays,, felons or 
fugitives goods, if any, came to his hands, or if none, a 
negative certificate. Then he is to get a tranfcript upon 
thofe ^o»/?^// and certificate from the Auditor general, and 
a tranfcript alfo from the foreign appofer of what he 
charged himfclf with in the Itimmonifter's procefs; which 
two tranfcripts are to be figned by the three Barons, and 
the tranfcript iirom the Auditor is to be entered with >hc 
fecond remembrancer. Then he is to get his certificate of 
* allowance from the fummonifter and clerk of the eftreats, \ 

and a con/tat from the comptroller of the pipe of the fums 
charged in his procefs ; all which are to be fixed together 
and lodged with the clerk of the pipe, who then makes' 
but the fherifF's -f ^^^^^ thereon, which (hows what money 

Z 2 he# 

» This IS ail allowance af ^1* 2& each feiTiont for treating ihe jufiioet an3 clerk 
of the peace at che^quarter feflioxis ; provided (bat. eight of the julUces certify at the 
foot of the cflreat that the (heriiF expended fo much. And tliis allowance is to be 
out of the feifion fines if fo much be folvent i if not^ the deficiency is to be out of 
his own pocket. 

+ It is worth obfervmg that the dcrk of the pipe omits inferung in ihofe debeh all 
inch fums which' the flierii& toi for iiTtbe Aimnioni(ler*s procefs, and which he con- 
ceiTes tO'bexliCchargeaUe or redndbte j whidi not only is a QiHifidcrable lofs to th<f 

' cafua! 
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he is to pay. < Then he is t^ bring the debet to the trea- 
fury, pay in the money, and^et an Exchequer acquittance 
for it, which he is to bring back to the pipe office, to be 
annexed to his account. And if there be no charge ftand- 
ing out on his account be may have his quietus -^ but if 
there be, he cannot have it until he has folly cleared his 
account. 

Old praaiccr Formerly the fherifF after appofal had but fix days by 
pciih^g^XrifF. ^^^ ^^'^^ ^"^ courfe of the court to bring in his accounts 
to pay his > from the feveral offices^ to get his. debet from t,hc pipe office^ 
fTnc^da^^ and pay his tots into the receipt of the Exchequcr^^ And 
tachmcnt. if he negleded to pay his tots accordingly, the clerk of 
the pipe having certified his default to the treafiirer's re- 
membrancer, the courfe was to fet three fines upon himi 
giving him four days between eadi-fine; 'aiul if he fliU 
negleded, then there went an attachxncijt to the purfqU 
vant againft him. . ^ , 

No fterlff to And the praiSlice was, when the fherift was brought 
for an^^ne^ in on fuch attachment, to make him account in cuftody 
giea relative and not depart till, he had. finifhed it. * 

to his account And 



but by writ, 
•r warrant* 



Cafual revenue, 'but tends to fruftfatethe executioa of juftice, ts forfeieed rvcogni* 
zancesand fine^ impofed on ofikers of juiUce for broach of duty^ and on other of- 
fenders, are contained in this procefs* Befides, feveral of tbcfe funis have been adu* 
^Ij'levied, and are in the hands of the iheriiFt ; and the delinquents, frooithe length 
of time fheriffs have to pay in their toist have had full opportunity of*applyrag to^ 
reduce or difcharge them. Wherefore, it feems proper, that the derk of the pipe 
Aould include theie Ws in the fumnionifterVprocefs in the Met, as well as others, 
or «8 the fums which are fetteJ for in the prooeft of the pipe, and of the fecOnd 
remembrancer, if not difcharged or reduced at the time he delivers his Met ; ai 
"'by not doing fo, the tots in this procefs are attended with the fame mifchief as the 
•nw in the pipe procefs, 'viz the keeping the accounts of (heriffs ftanding out fpr 
years. Note, poft fines for licences to accord are alfo in the Aimmonifter's proceft. 

* Formerly when an attachment iffued (q the p«rfaivant agtinda Ihttiff.fbr oof 
accounting, not payiof his toti, or ndl jCleaiiDg bit aocouoU; he coukLnotbeiitA 

charged 
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And by a geoerat ruk» dieriffs who neglefled to pay ^ Ibidem, 
thoir tat&» or finish their accouats in dtte time were td 
fiaod Gommitted^ and the purfuivant was ta take them 
into cuftody^ without further order, to prevent which 
there is a cbure in the Aat. 12 Geo. I. c. 4. that no 
fberiff or fubfberiff ihaH be atUched by any officer of" 
the court of Exchequer or other perfon, for not being 
appofed on any writ or procefs, for not finishing his ac- 
counts in due time, or for any contempt or negle£l re- 
lating to his account, but by wjit under the feal of the 
court, or by warrant for that purpofe to be frgncd by the 
Irford Chief Ba'ron,^ or in his abfence by either of the 
other Barons, to be e^c^ted by thd purfuivant of the 
court or his deputy, in which warrant the name of fbch 
fheriff, &c. (hall be particularly inferted and his offence 
particularly fpecified. 

Afterwards ^ thi# pra^ice was altered, and when the Altered to 
feverai fheriffs came upon their accounts, the court gave nliumf^"'^*^ 
them four days for paying into the treafury the feverai 

fums 



cbatgtd tberefrom but by a fupe^rfedeas^ in confequence of an order of oourt for 
the purpofe, on his (hewing, by tbe treafury acqpittance or clerk of the pipes 
certifrcate, that the tots ^ere paid, and lodging the fame with the fecond remem«- 
brancer; as appears amongft others, by the rules of this court of tbe 31 Jan. 
1737, 21 and 15 July 1739 and 25 Apr 1740. Whereas of late years the pur- 
filivant lias taken upon him to difcharge fuch perfons from attachments, without 
fuch authority, upon lodging the money with him; whereby the accounts in fuch 
cafes hare fbood uncleared for years; and the money all tbe time remained in* 
the pwfuivant's hands. 

* It may be here obferved that unlJl the year 1704, it feldom appears that 
more than three fines were impofed upon iheriflFs either for not accounting, not 
paying their tots, or not finishing their accounts, but then the fines began to be 
more excedivey and the proceis of attachment was negle^ed ; and from the year 

11^^ 
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fums with which they had totted themfelves; \yhich if 
they failed to do, the court at the inflance of the fecond 
remembrancer, the firft of the eight days after each iffu- 
able term, entered of courfe a conditional fine of five 
pounds on them, unlefs they paid their tots in four days; 
which if they negledled to do, that fine was made abfo- 
lute and a further fine iropofed, which was always double 
the laft ; and at the end of the term theie -fines ifTued 
in procefs to the fuccceding fherifFs. If the (herifFs did 
not pay in their tots before the following iffuable term, 
the court on motion began to fine them de novo^ and con- 
tinued fo to do every fuch term, until their tots were 
paid in and their accounts cleared $ which fines have 
fome times amounted to j^i200 and upwards, and were, 
as the formert ifiued in procefs tothe fucceeding (herifFs. 



1709, until lately, fines were fet on IherifFs without end for their negled, tnd no 
other, pr^ceft whatfoever iflued to compel them to this part of their dnt/. This 
pradtice was of great prejudice not only to the revenue but likewife to the flierJffs 1 
for after they had been appofed in court they frequently left the profecuting their 
accounts to their fubfliertfst who hariog got the kiag's money into their hands 
neither finifhed their accounts nor paid the tots into the treafury. And fines only 
being fet on them for their negle^, and thefe going in procefs to the fuccceding 
(heriffs» the fubiheHflfs for the time being, to indulge the preceding fubfheriflPs, 
without the knowledge of the iheriff againft wiiom the fine^ifiued, onfd on their 
accounts for Ihofe fines from time to time ; by which means the Crown was not 
only kept out of them, but fometimes by the death of the fherlfi^ or their fureties 
they were entirely loft, and the (heriffs being often deceived by their fub(heriffs» 
who informed them that every thing had been done, never heard of Jthe fines 
aganft them until perhaps the fubfheriff and his fureties died or became infol* 
vent; fo that the (herifiF found himfelf loaded with heavy fines, and was left 
to pay his tots and difcharge his account at his own expenfe; all which would 
have been prevented, if the regular procefs of the court had iflued againft 
him. 

But 
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But fincc the ftat. of 23 Geo. II. a, 13. the fccond re- LatepraSic*. 
membrancer does not ifTue any fine againfi a (herifF for 
not accounting, not paying his tots or not clearing his zo 
counts, until fix months after his appofal, and even then not 
,but in an ifluable term 5 fo that if the appofal be in Hillary 
term, the firfl fine will not be until the Hillary term fol- 
lowing ; and as an attachment is not to ifiTue until after a 
third fine is eftablifhed, and as the fines are impofed but 
every ifluable term, it will be upwards of two years be* 
fore the attachment ifiucs. The firft fine impofed is ^10, 
the fecond £20, and the third ^^40. But this pradtice, 
which is produ£Kvc of very great inconvenience and delays 
feems to be founded on a mifconftru£tion of this a<3^ 
ivhkh relates to fubjheriffs only. , 

The (hcriffs in their accounts totting themfelves with Proceedings 
fome particulars, and in others onying^ the courfc has fof'owu^^^*^ 
been, to give them to the end of the next iflTuable term ^n^d. 
after their appofal to procure receipts and other vouchers 
in difcharge of the fums oni^d for-, and if they do not 
procure them within that time, then fuch fines are en- 
tered and fuch procefs are fent againfl them, as where 
they do not account or pay their tots; and for impofing 
fuch fines and ifluing fuch ptocefs againft them for fuch 
their neglc6li the clerk of the pipeV certificate is the trea- 
(brer's remembrancer^s^ warrant ** 

By 

* Hece likewife has been of late great Degted in not {mrfumg the nftial me* 
thod, and taking the regular procefa for compelling the Iheriffs to clear their 
accounts ; (for proceeding againft them by 6nes only has been found inefPedual, 
aa the iheriffs, to whom fuch fines iffued in procefs, omV for them, and their (uc- 
oefibis might m for them agab, andfo-on an^infiniium i) whereby the Crown is 

defraiided^ 
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Tow^^lSe*^' By the flat 12 Geo. I. c. 4. iail fherifFs who (hall levy 
AcriflF on any' debts, du ties, or money, (except poft fines) due to 
Crown^cS ^^^ Majefty, by procefs to them direded upon the fum- 
leacdbyhioL TOons of the pipe or green wax [or] by levari out of the 
Exchequer, {hall have an allowance on the accounts of 
12 d. out of every 20s. for any fura not exceeding J(^ioo 
by them levied and colleded j and of 6 d. for cyery 20 Sp 
over and above the firft hundred pounds ; and fpr all 
debts, duties, and fums of money, (except poft fines) 
due to his Majefty, by procefs [on] fieri facias^ and ex- 
tent ifluing out of any of the offiges of the court of 
Exchequer, one fhilling and fix pence out of every 20 
{hillings for any fum not exceeding one hundred pounds 
^ by them levied or coUeded, and i2d. for every 205. 

over and above the firft j^ioo * provided fuch fberiflT 
fhall duly anfwer for the fame upon his account by the 
day on which he ought to be difmiffed the court, or in 
fuch time to which he ftiall have a day granted to finiih 
his account. • 

When 

defrauded, and tie publick greatly injured. For tlie fums ufually on^J for, being 
fines and amerciaments fee on fherifFs and otlier oncers by courts of jufticeibr ne- 
glfds and nifikmeanors, and recogotzances forfeited in the King's bench and at 
aiEzes and ieifioas, which were intended as puniAmentSt are by nieans hereof 
irendered vain and fruidefs. And fometimes in fa£t thefe fines tniV for hare 
been received by the fheriffs, and by negled of calling on them regulaf ly to 
drar their accounts are funk in their pockets and converted to their own ufe i 
but this inconvenience has been in a great meafure remedied by a refolntioa 
lately made by the court of Exchequer, of not permitting fheriflFs to oni on their 
accpirats for former (herils» hot making them either tot for fach fides, br tc* 
turn inquifitionf finding the cftates of the perfima fo fiaed. 

• This cUuife, by ppt being faithfully copied from one in Ae ftat. 3 Geo. L 
e. 15. Brit, of which it was intended to be almoft a tranfciipt, is not fenfei 
the word, $r being thro' miilake omittedi and the word mhJ being fubftituted 

in 
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When it appeared to the court that tlic fubflwrifF had Pef>»iri« o» 
received the King's money on the procefs and negleded ce viogKing'i 
to pay »t, it ha& been ufual foif the court, at the inftance ««>'»«y «»<* 
and ia aid of the (hcriff, to grant an attacfenacat agamft jn^, 
the fu biker ifF. 



OOt accouiil<» 



And by the *3 Geo. Tk c r3. if any (heriff of any Asaifoon 
eoQnty;or county of city or town'corportte, (hall pay his c/(herift!*^* 
fubfheriff or attorney any money, in order to he by them 
paid oier in difcharge of the accotrnts of fuch fherrff, 
and fuch fub(herfff or attorney (haft negled to pay over 
info the treaftrry the ftjtms fo to them intrufted, or which 
fuch fublheriff ftiaH receive on accountof fuch flieriff, and 
to procure to be taken off, at their own cofls and charges, 
all fines laid on fuch fherifT, on account of his not paying in 
the fums fo received, within fix months from the time that 
any fuch fums fliaH be lb paid to fuch ftkbflicriff or attorney, 
fuch fubfherilF, or attorney, fhatt for ever after fuch failure 



in place of ^n. Whereby an inftance is created amongft many others th«t might 
be produced, of the inattention too often given to the framing and wording Irifh 
ftatutes. In the laft feflion of Parliament^ heads of a bill were brought into the 
Houfe of Commons and pafed there, /m- ite imftovfrnertJ of the ca/kakrrumui an^ 
for the better execution of puhlick jufiice^ by giving iheriffs^ as a further c»- 
cevTagement to coUeA thefe branches ci it, /ive killings in the pound, for the 
foffis fo cQlltded ( but thefc heads of a b2tt were thrown out by the Houfe Of 
Lords. Such an a^, it is theught if properly framed, befides improving the cafual 
revenue, would be a great means -of reftiainlnjg the many riotous diforders and 
flagrant breaches of the publick peace throughout the kingdom. It would 
tocouragQ the flieriff^ to coiled thefe cafualties» which would in time pirevent ^he 
offences, inftead of tru(tii\g this moft important matter wholly to their baiiiiFsj 
as is the cafe at pi^efeot, and fwearlng a pofuive oath upon their ^ppofal, on the 
return made by thefe low people; who, as well fubflierifFs (it is well known) 
make largely thereby. 

I 

Voii. I. A a 'or 



Digitized by 



Google 



lyS Op T»B EXCHE<^UER Aji» 

or neglect, be difabkd to take or execute the office of 
fubftcrifF. • • ■-;•.•' 

Time mar be But it IS thereby providedt that if any fubflicriff tar at*? 

granted upon ^^^^^y fl^aji gpply b/ oiotion^ to thc. couft to enlarge 
his time for paying in fuch money, and taking off fuch 
fines, the court may, upon proof by affidavit that the 
• {beriff to te.affedted by fuch n5otion;liad d^jc notice of 
fuch intended applicfition, examine into the matter, and. 
tliereupon grant to the perfon fo applying fuch further 
time for paying in the fums, and taking off the fines be- 
fore mentioned, as to them (ball appear* r?.afonabIe j ^nd 
in cafe the fums fo received ihali not be paid in,- «nd all 
fuch fines taken off, within thd time fo allowed by the 
court, every fubfheriff and attorney (hall be liable to 
the penalties and difabilities aforefaid. 

rorfeiturcfor ^qJ if any pcrfon who /hall incur the cjifabilities afore- 

officc^afiiet -^^'^^ ^^ either, of them, fhall t^ke upon him ^he office of 

incuring the fubflicriff of any county or city, and be thereof con- 

vided, he (hall for every fuch offence forfeit ^500, one 

moiety to his Majefty, and the other to fuch perfon as 

(hall fue for the fame. 

Procefs to Hcnry Clarke, Efq; late (licriff of the county of Louth 

*^"<xwtw" 'having died in office, orddred that fcire Jacias do iffuc 
. ^r of fliciifFa againd his executors or adminiArators to<:ompel them to 
^^'"^^ enter on his accounts, 23 Jan. 171Q * 



♦ So where there are joint (heriffs, ts in corporations, and one only has a6ted, 
upon an affidavit thereof the acting iheriff* only fliall be admitted to account ; 
fo where one has died who never adled, the furvivor upon fuch affidavit (hall alio 
be admitted to account, without any fare facias agaioft the executors or ad* 
^iniftrators of the deceafed. 

N* Loftus, 
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. JS- Loftus; Efq; Iftte^^riiF of^ the county of , Wexford Sheriff ad- 
having been in a' bid ilate of Jie'alth/ during his- (herifT- ""^^^fj ^^ ]^^ 
aJty^ and ilUl continuing fo> and not having intermcd- rubflieiiff. 
died with tbe^reea wax procefsi w any other-bufinefs of 
his office, which his J4ajeiSy vra.s entitled to any account 
of, upon affida.vilthtJrcof* ,^*d that he was willing to pay 
all -hJiB tofs^ and iuch other xifettaands as hts Majefty might 
have on aceount of the faid office, his perfonal atten- 
dance was di^penfed with» and his fublherifF admitted to 
"Jjafs his accounts, his Majefty's attorney general coniibnt^^ 
ing thereto; which it feems the court required, altho* 
tlie'olfi^er faid that he had nqfe known a^ inftance before 
where, in fuch cafe the confent of the attorney general was 
required, 2t June 1765 -^^ 

. Upon an applicat;ionj of the late sheriffs of the.cotrnty sheriffs not 
of the town of Drdfth«da, tq be excufed from appearing excufcd from 

1 m \ ' \ 111 ., accouniinz, 

find accountmg, on an affidavit that they had not received the proccfs 
any of the King's procefs, the court refufed the mo- y^^j^^^^^^ 
tion ; Baron Power obferving that every flieriff is an- ihcm by the 
f^tXTihXc fnk nomine vice CO mitis^iov^ and muft pay in his P"'^"*^*^^- 
pr^ffersy and iffpes, whether he receives any of the 
proccfs or not; and. all waifs, cftrays, goods of felons^ 
and fugitives, (i?r. not granted away by the. Crown, muft 
like wife be accounted for by him as flierifF. Every- (he- 
rifF therefore, as the King's ancient bailiff of his reve- 
nue, is bound by law to account, thpugh he happen not 
tp h^ve received any of the proccfs; but the not re- 



f See MacJdox 659, 659, isfc. fevcra! Inftanccs where Hieriffs and other officers 
•ccofDpttnts to the King, wcic admitted to account by their attornicj, and fee 
t)iA fonn of the flttiUfi rccogoizasce befo/e. 

" - " * ' A a 2 ' • ' ceiving 
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SherifF having 
.Qbuined hit 
fuUius not to 
be called io 
queftion after 
four jfari. 



Perfons ob- 
ftru^ing (he* 
rifFs in the 
prfling their 
accounts to 
make fatii- 
fa^ion. 



Or TH» EXCHEQUER AHB 

cclving fuch procefs is an excufc for not collcding thofe 
fines and otiier tfebts vH)ich^can only be leried. under 
fuch procefs : But if, on account cf the negic£l of tfab 
purfuivant in not deHvcring any of the pKcefs, to 
the fhcriff rii« court Ibouid excnfe thcrfteriff from 
appea4pirYg and accounting, not only the certain atinoal 
revenue paid unto the CrotMi (ahciently and at this day 
called thne (herfffs frijfers) Init the afo4re(atd caf«»ltie» ia 
feveral inflances ivould belofft,- and many other obvious 
fli confeqi^nces highly prejudicial to the csifuai tevenue 
would follow. Mich* 1772* 

By th^ ftat. f W. HI. c. 1$. every (hertff who Aall 
paffi his accounts, and have liis qtsi^iui eft^ \m heks, e^te*" 
cutors, &c. (hall be difchargcd of aH fums of money 
which he ihall have levied or received, and pretended not 
to be accounted for, unless fuch (heriff fhall be called in 
queftion within four years after the time of fuch account 
paffed, and quieiuT ejl. And every officer, who ftiall fend 
out any writ or procefs, or by whofc tlefault any writ or 
procefs (hall be font out, contrary to the ad, (hall for 
every fuch offence forfeit to the party grieved £40, with 
his cofts and damages, to foe recovered in any of his 
Majcfty^s courts of record in Dublin. 

And by the 12 Geo. I. c. 4. if any officer or other 
perfon concerned in the paffing fhcriffs accounts, Hiall 
wilfully retard or hinder any ftieriff in the paffing his ac- 
counts, or by his wilful negle€l, abfcnce or other undnc 
means, prevent any fheriff from being appofed or caft 
out of court in due time, or, after payment or tender of 
their due fees in faid ad afcertained, fliall negled to en- 
rol, make out, fign, and deliver his quieiuf in due time, 
in every fuch cafe the perfons Co offending fhall make 

fuch 
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fiich recompcBcc to the party aggricTed, as ihall be ordcr^ 
t4 by the baroaa« upon compdaint exhibited to them in 
« fommary method 

Whereas the ufual pradice of the court is, that all R"*^ >9f'» 
flberiffis of the Jcingdocn IfeouJd pay ia or legally difchargc ^^' *^ ^* 
all fuch fams of mooey as upon tlieir appofal they tat 
(bemfelves vtith, tt^ithin fix days of their being fo ap«* 
pofed, and the court taking notice that the feveral fherifis 
do, after their being fo appofcd, negledj profecuting, pay- 
ing, or da&bargitig their iaid t&ts^ Sot confiderable times, 
IjSc. to his MajeA/a apparent prejudite, &c. It is ordered 
that every (hsriSf who^ within (w * days after appofing 
asafbrefaid, does mt }siy or legally diichai^e bis t$ts as a« . 
fovelaid, fiand attached by the purfuivairt of the courts 
uatil the further order of the court ; whewof the iaid 
pur&ivant is not to &iU but to attach the faid fherxff by 
Tirtoe heieof> as often as occaiioa &aU require aa aforo-t 
faidt 

Whereas by former -f* rules of 4be court the (heriffs Rule, 13th 
of the feveral counties, cities, and townfliips of this king- ^^^ '^7»' 
dom were required to enter the nami^s of their feveral 
attornies, and file their warrants of attorney in the courts 
to thfc end his Majefty's officers may know when to call 
for fuch returns from faid IherifFs, as they make on his 
Majefty's procefs, which the faid iherifFs hitherto failing 
to do. It is now ordered for the advancement and fur- 
therance of his Majefty's fcrvicc, that every attorney of 

* This rale b not now purfued> ite htfove, p. 17 a. 

i- Upon the ftriaeft fearch foi feveral /ears before^ I cannot find any rufe 
to this purpofe, 

the 
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the court, who is appointed for any of the faid {hcriffs, dcu 
within fix days after the receipt of their warrant of at- 
torney file the fame in this court ; and every attorney th^ 
(hall fail therein is to forfeit unto his Majefiy the fum of 
yfj fieri, as a fine. And it is further ordered that all flieriffs 
who (hall fail in eleding and making their attornies, and 
granting and fending them fuch warrants as afore'faid, (hall 
be proceeded againfl according to the ftatute in that cafe 
made and provided* 

iVuie, 26tii Upon motion of the attorney far the commifiioners 
my 1684. jjf j^jjj Majefly's revenue, thtl fibvcral of the fheriffs of 
this Kingdom, are very (low and remifs in profecuting 
the clearing their accounts, or paying in their Ms af* 
ter they are appofed, tho' the court never gave them 
above fix days after their appofal to pay in their JtoU, &c. 
Ordered that if . any (herifi; who (hall be appofed after 
this day, Oiall be remi&» and not pay in his /o// is fix 
days ^ after appofal, that then attachments to the pur^ 
fuivant (hall of courfe i(rue againfl him that (hall be fo 
in contempt as aforefaid. 

Rule, 26th It is this day ordered by the court, that their Ma- 
Apni 169 . jefly's Auditor general do, for the future, ppon the paflT- 
ing any (heriff's accounts, give notice to Mn Richard 
Thompfon, and Mr. Chetwood, who are concerned (or 
the commiffioners of his Majefty's revenue, upon the. 
palling the fhcrifFs accounts in the faid office, to the end 
the faid (heriffs may be fully charged for the cattle, &(k 

• Vide ante. 

Upon 
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Upon motion of Mr- Howard, (blicitor for the cafual Rwie, 3<^ 
revenue, it is ordered for the future, that the fherifFs of ^'^"^^ '' 
this kingdom do give notice in writing to the folicitor 
for the cafual revenue, of their paffing their accounts, to 
the end that the faid fherifFs may be fully charged. 

[ Where a.fheriff hath totted or om'd for a former fheriff, ^man^cl l 
or -charged himfelf in his accounts, for any pcrfon what- aid of the 
fbever, and hath not levied the furas he fo chareed ^^['ff^hcn 
himfelf with, he may apply to the court for a writ or 
AiTiflancc, which, is granted upon the motion of an 
attorney and an affidavit at the foot of the fchedule, 
from the pipe roll, of the feveral fums the fherifF cha'rg- 
cd himfelf with, that fuch fums nor any part thereof 
haye or hath been received by him, or by any perfon 
for his ufe, but are ftill flanding out- and fuch writ 
t£, /ijfifiance is in the nature of . an execution, to en- 
able the fheriff to levy the fame, of the body, goods, 
apd lands of the perfons for whom he fo t?/>iW, or charg- 
ed himfelf, and an enquiry may be held thereon; and 
if lands be found upon firch inquifition returned, a 
XHiftodiani fhaH be grafted. 

But thefe onies for former fheriffs fcldom happen of 
late, as inquifitions finding their eflates are now expedl- 
ed by the court upon .the procefs of the pipe, purfuant 
to the aforefaid rule, of the 24th of February 1695, 
which rule had a long time been negledted, and thefe 
mes carried on from fheriff to fheriff for a courfe of 
years, to the great diflrefs and lofs to feveral fheriffs.' 

And 
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« 

Inaaifitian And this ihquifition and the cnftodiam thereon are to 

Imthcicon' ^^ proccdcd upoo in the fame manner as all others are; 
and when the fherifF is fatisfied the fums for which the 
writ of njjiflanie iffued, cither by having received them, 
by their having been difcharged by the court, or paid 
into the treafury by the perfons chargeable therewith, 
the cuftodram may be diflblved on a confent of the at- 
torney for the fberiff at whofe fuit the wrrt of /i/- 
fijlauce had iffued, the rule of which is entered of 
courfe. 

Cuftodiam t- So, whcrc the cuftodiam is upon procefi at the fuit 
?or"n^otSf' ^ 'he Crown, againft the fherifF for not clearing his 
ing their ac- accounts, on the fheriiFs againft whom the fame had 
counts. iflued, difcbarging the fines and rcdrrcing the rccogni- 

stances for which the (mits were, and paying the reduced 
fums into the treafury, an order is conceived, on coii- 
fcnt of the folicitor for the cafual revenue, that the 
cuftodiam fhall be difFolved, which mte is alfo enter- 
ed of courfe. 

Fines impof. So, whcrc fiucs have been impoled on flicrJffs for noo- 
how^r^uced' ^^^^ution, or for mif- execution of any procefs direiSed 
to them from any of the courts above, and that the 
fame have been eflreated and iffued in procefs, they 
may upon fuflScient caufe fhewn, or by confent of the 
attornics who iffued the writs, be reduced by the eom- 
mifSoners of reducement to whatever fums the faid 
commifHoners may think proper; and then, upon ma* 
tion of the rfieriff's attorney, an order is conceived that 
the clerk of the pipe do make out a debet of the fum 
to which the fines were reduced, for paying of the 

fame 



Digitized by 



Google 



REVENUE OP IRELAND^. 185 

f^mc unto his Majefty's receipt, and on payment thereof 
that the faid fines be abfolutely difdharged i and if fuch 
fherifF hath tak?n any bonds, bills, or any other fecu ci- 
ties for, or on account of, the faid fijies, he is to re- 
ftore the fame ; or if he hith the body of the fherifF on 
whom they were impofed in cuflody for that caufe only, 
he is on fight of the faid order to enlarge him> and the 
prefent fherifF is to be thereof . exonerated on his ac- 
counts. But note, .this application to the court of 

reducements is not ncceffary but in the cafes of foreign , 
fines, which (as has been faid before) are fines for the 
fame cauf^s, impofed by the other two fuperior courts 
of record, and efireated into this; for the fines im* 
pofed in fuch cafes by this court, where the writ haf 
ifTued from it, may be difcharged, on fuch confent as afore- 
faid, of the plaintiffs attorney, he being one of its owrr 
ofiicers, on paying fome fmall fum, as is before menti- 
oned, into the poor box^ 

Whereas it appeared, on the appofal of the fherifFs Rale, 28* 
of the counties of Leitrim, and Rofcommon, that the ^^^' '77i- 
green wax proccfs, which iffued out of the proper ofii- 
ces had not been delivered by the purfuivant to them, 
and the court being informed that by a flanding rule ^ 
thereof, afiidavits fhould be made of the delivery of 
the procefs to the refpe£live fherifFs; it is therefore 
this day prdercd:> that the purfuivant attending this court" 
do on the ^rfl day of every Michaelmas term file aa- 

.* Mr. Howard, who rcarcheci the boob for above aa hundred jears could 1104 
find fuch a rule. 

Vol. I. B b , f afiidavit 
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•f affidavit ia the proper office, fetting forth the re* 
fpecSlive times when, and to whom, the fald green wax 
procefs were delivered by him or his meflenger. 

t It is ioipoflible for the purfuivant to make this affidavit unlefs he delivfrt 
them himfelf, which is almoft iuipofllble; and that his meiTengers (hould mako 
fuch affidavits, would be attended with no fmall expenfe i and if the purfuirant 
does his datj they are nnoeceffitry, 

N. B. Thfs rule fbpuld have t>eea in ehap« 14, but was not kaows whe« th^ 
thapcer was ia the pre6. 
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CHAP. XXL 

Sf THi FORFEITURES ik this KINGDOM bt tot 
REBELLION in 1641. 

THERE wcsre two confiderablc farfoiturcj in this J^^^fl 
kingdom, which, as they were attended with very fc'turei in^ 
peculiar circumftances, and as feveral ads of parliament thi»kiiigdo# 
were made relative to them, under which a great paft of 
the landed property of this kingdom is derived^ defcrvc n 
4QQre particular enquiry. 



Of thofe two forfeitures the firft was occafioned by the At wfct^ 
teliellion which broke out in this kingdom op the 2yA of ^^""^ 
Odober, 1641 j the other by the rebellion in ^rdSS, after 
the abdication of King James and the revolution ;in £avour 
nof William III; and Qiieen Mary, 

The former of thefe rebellions -was begun and carried The rcbdlftwi 
on, whilft the civil war was fubfifting in England between *** *^^'* 
King Charles 1. and his fubjeds ; and was afterwards 
tjuelled, and the kingdom reftored to peace, during the 
•ufurpation of Oliver Cromwell, and bdfore ihc reftoratio^ 
of King Charles II. by the contributions and affiftance of 
feveral of his Majefty*s fubjeds both in England and 
Ireland. ' ■' " . . ' : * . .>. 

And numbers ofpcrfoi>s, .who had eflates in land and A&of ij''* 
tpt her properties, having been engaged and concerned in fo*/thecn* 
this rebellion, the forfeitures to the Crown were fo confL- couragtmcni 
<lerablcthAt tlie.intccpofitioo.of the Englifli parliament Jj'j'^^^"^**'' 
was by it judged ncccffajry ;:.jaiid acjcordingly by an aS 

B b 3 pafled 
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pafled there, 17 Car. I. it was amongft other .things 
cnaded, that all fuch rights, titles, interefts, &c. as 
the faid rebels, or any of them, on the faid 23d of Odlober, 
1641, had, or afterwards (hould have, in any lands or 
other hereditaments, {hould be forfeited to his Majedy^ 
and fhould be deemed, adjudged, veftcd, and taken to be 
in the adual and real poffeffion of the faid King, his heirs 
and fuccefTors, without any office or inquiiitiodi thereof to 
be found. 

And reducing * And for reducing the rebels, and diftributing their lands 

ibe rebdi. amoQgfl fijch pcrfous as (hould advance money and become 

adventurers in the redudion, two millions and a half of 

acres were to be aifigned and allotted in this proportion, 

VIZ. each adventurer of jC^^ ^^^ '^ ^^^^ '^^^ ^cres in 

Ulfter ; of j^3oo, 1000 acres in Conaught ; of ^450, 

.1000 acres in Munfier; and of j^6oo, 1000 acres in 

Lcinfler ; according to Bnglifh meafurc. And the bogs, 

1 woods, loughs, and barren mountains, were to be caft 

I into thefc two millions and a half of acres, and fo thrown 

into each man's divifion. 



Quit rcntf. And out of thofeacres there was to be a yearly quit-rent 

referved to the Crown, visB. one penny in Ulfter, three half- 
I pence in Conaught, two pence farthing in Munftcr, and 
three-pence in Leinfien 

SinTcytnd And by the faid ad a commiffion was to iffue to furvey 

tMotmcnt di- ^n ^he lands of the rebels that lliould be forfeited/ and to 
meafure 625,coo'aci'e5 in each province, cafting in bogs, 
mountains, &c. as above. And thefe lands were to be 
divided amongft the adventurers by equal lot by the 
commiilioners appointed under the great feal; and each 
allotment was to be returned into the high Court of 

Chancery. 
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Chancery. And every adventurer, by fuch allotment, 
was to be in adual feizin of his (bare. 
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And by the ad every perfon within three months after Adrcntmert 
allotment that Ihoald have 1000 acres in Leinfter, 1500 quantity to 
in Munfter, 2000 in Conaught, or 3000 in Ulfter, was ^'^e maaon, 
to have power to ered a manor, with a court baron and a 
court leet, with all other privileges belonging to a manor, 
and with deodands, fugitives goods, <iyc. 

In the year 1652, the kingdom being reduced and the Ordinance, 
rebellion ended, the Englifh parliament publifhed an ©f Jftifc^' 
ordinance, called, an ordinance for the fettling of Ireland;; 'nto four 
in which, declaring that it was not thpir intention to ^^ ^ 
extirpate the whole nation^ almoft all the papifts of the 
kingdom who were worth \o\. were divided into four 
cla^e3% 

Firft, all perfons who before the loth of November, Flrft ciafa eip. 
1642, had contrived, adled, or aided the rebellion, mur- Hfel^dcftaU 
ders, or maffacres, which began in OdJober, 1641, and 
all jefuits, priefts, 6v. who had any way contrived, aided, 
or abetted, and all perfons who fince the ift of Odober, 
1 64 1, had flaia any perfon not bearing arms for the 
Englifh, or who, not being then maintained in arms under 
the command and pay of the Irifh againft theEngli(h, had 
ilain any perfon maintained in arms for the Englifh, and 
all perfons, who being in arms againft the parliament of 
England, fhould not lay them down in twenty-efght days, 
and fubmit to their authority, were excepted from pardon 
of life or eftate. 

Secondly, all perfons (not being comprehended in any Second dafc 
of the former qualifications) who had born command in ^<>^j^«n'?»«<i# 

* ' and forfcu • 

the tw9 tbii^H 
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the war of Ireland againft the parliament of England, 
were to be banifhed during the plcafure of the parliament, 
and to forfeit two thirds of their eftatesj and their wives 
and children to be alfigncd lands to the value of the other 
third) where the parliament fhould appoint, 

TMrdciaFsto Thirdly, all perfons of the popifli religion (not being 
comprehended in any of the former qualifications) who 
had refided in the kingdom, at any time from the ift of 
October, 1641, to the ift of March, 1650, and had not 
raanifcftcd their conftant good affeQion to the intereft of 
4he commonwealth of England, were to forfeit one third 
of their eflates, and to be afiigned lands * to the value of 
the other two thirds^ where the parliament (hould appoint;. 



Fourth daft 
to forfeU a 
fifth. 



Fourthly, all other perfons who reHded in Ireland witfaia 
the time aforefaid, and had not been in arms for the par*^ 
liament, or manifefted their good afFedions to its intereft, 
having an opportunity to do fo, were to forfeit one fifth 
of their eftates# 



Ordinance for 
the fatisfac- 
tioo of ad ven- 
turers and 
foldiers. 



By an ordinance made in the year 1653, for the niti&* 
fadion of the adventurers and ibldiers^ the forfeited iandf 
in the counties of TLimerick, Tipperary, and Waterfordt 
in the province of Munfter ; the King's and Qjieen*s 
counties, £aft and Weftmeath, in the province of Lein/kr; 
Down, Antrim, and Armagh, in the province of Ulftex; 
together with the county of Louth if neceffary, except 
the barony of Athcrdee, were to be charged with the funis 
due to the adven^tuters and foldiers, acoording to the rates 
before-mentioned; and to be divided between tbeaa by 
baronies moietively by lot. 

And 
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And for the fatis&dion of the ftrrears of the forces there, Satisfaaion 
Tvhofhould be immediately dilbandcd, feveral other pro- t^ndidRkcet 
portions of forfeited lands were fct out 5 particularly, inthcmiie- 
the forfeited lands beginning at the end of one ftatute '"*^* 
mile round the town of Sligo, and fo winging upon the . 
coaft, nor above four miles diftant from the feaj which 
was called the mile-line* 

Purfuant to this ordinance, commiffioners were appointed CommiflTon- 
for putting it in execution, and /or takiiig a furvey of the *"«PP^**'^*^ 
forfeited lands, and for appointing si court for receiving^ 
and hearing claims. 

And by the inflrud^ioiis giveit to the etnttmifRonefSj the iriA to be 
fccond and third claffes of the Irifli above-mentioned, who J^*Slaugtt 
forfeited one third or two thirds. of their eftates, were to wdClwe. 
be Iranfplanted into the province of Conaught and the 
county of Clare, for the proportions to be allotted to theiUr 
except the mile-line; which line was intended to cut off 
the communication of the Irlfli with the fea, as the Shannoa 
was to cut them off from the reft of the kijagdoco. 

Purfuant to thefb ordinances and inflrudions,. com)* 
miflioners of delinquency fat at Athlone, to determine* 
the qualifications of papifls j and upon their decrees other 
commiffioners who fat at Loughrea fet out the traixf- 
plantations. 

. *^Many of the papifts did not take out thefr decrees, and Tranfpiantt- 
the tranfplantation was not, complected at the reftoration ; ^*^" not com* 
although all the papifts lands were feized and fcqueftered, rcS»«iuon. ^ 
and the furveys were in hand and adually taking ; and 

being 
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being thus feized and fequeftcred on account of the re- 
bellion, the a(2 .of fettlcmcnt afterwards veiled them in 
% \ the Crown. 

Thus flood the fettlcmcnt between the parh'ament of 
England and the rebels. But, for a clearer explanation of 
the ads of fettlement and explanation, it is neceffary to take 
a fhort view of the feveral tranfadions and treaties be* 
tween the King and the rebels. 

Ccffatioiiof About the 15th of September, i643, there was a ceffa- 

Tbc^'Kin^nS *^^" ^^ ^^^^ agreed upon and declared between the King 

fchcii. aad the rebels; and the 30th of July, 1646, articles of 

peace were agreed upon between his Majcfly and them^ 

vchich were afterwards broke by the interpolitlon of the 

\ Pope's nuncio. 

Tttcecom- Afterwards on the 17th of January, 1648, peace was 
'^"^^^«L ^8*^^ concluded between them, which the Earl of 
Antrim, O'Neill and others in Ulfter, refufedtofubmitto; 
feveral of thofe who had fubmitted to the King laid down 
their arms^ and upon the general tranfplantion were allotted 
• to their proportions, according to the ad for the fettlement 
of Ireland, in the province of Conaught arid Garc. Others 
of them attended KingCharles II. in his exile, after the peace, 
and waited his refloration for a reflitution^of their eftates. 
There was alfo another fet of men to be provided for; 
. and thefe were the proteflant officers who had always 
continued loyal, and had ferved in his Majefly's army, 
and under his authority, from the beginning of the war 
101649; whofe arrears had .never been paid, on account 
of their loyalty, when Cromwell ailigned lands to fatisfy 
the reft of the aripy, The King likewife thought himfelf 

ia 
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in fome fort obliged to take care of the interefts of, thofe 
adventurers who had lent their money upon the credit of 
a£ls of parliament to which his father had aiTentcd •, and 
.}ikcwife> of the officers and foldiers who had lands fet out 
for fatisfadion of the arrears of their pay. 

And, in order to fatisfy all parties he, on the 30th of King Charki 
Novefljbcr. 166a, figned his declaration for the fettle- 1/0^*^01"^^ 
iiiiQnt of Ireland. In which he confirms, in thefirft place, fcttiemeot of- 
to the advcaturers all the lands poffefled by them on the frovlton 
7th of May, 1659, and allotted to them according to the made for the 
^d of 17 Can L as to Englimor plantation meafure; and 
engaged to make good the deficiencies of fuch as made 
proof of them before a certain day. 

He next confirms- the lands poffefled by the foldiers And for the 
and allotted them for their pay before the 7th of May, ^^*^**'«* 
1 659 J excepting chufch lands, and fuch eftates.as were 
either procured by bribery, forgery, or perjury ; or fet out 
by falfe admeafurement 5 or which belonged to any of the 
regicides and halberdiers ; or to others who had fince his 
rcftoration endeavoured to deftroy the publick peace, or 
manifefted an averfion to his reftoration and governmerit, 
or which had been decreed by the court of claims or Ex- 
chequer to any perfon. 

The officers who had ferved before June 5th, 1649, Andforehc 
(except fuch as had received lands for their pay due to ^^}}y "»"« ' 
them fince that day) were to be fatisfied for their refpefilive 
arrears out of forfeited lands in feveral counties therein 
named* 

Vol. I. C c Protcftants, 
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And for pro- 
teftants 
vhofe eftaies 
had been 
given to 
i^dveaiurers. 



And for in- 
nocent * 
papifts. 



Proteftants, whofe eftates had been given to advcntwrcn 

or foldicrs (except fiich as had been in rebellion before the 

ceffation, or had takerl out decrees for lands in Conaught, 

or Clare, in recompenfe of thein former cftatcs, were 

-to be forthwith reliored, and the others reprifcd. 

Innocent papifts, who had been difpoffeffed, altho* they 
had.fucd out decrees and were poffefled of lands in|*Co- 
naught or Clare, in lieu of their former eflates, 'were 
notwithftanding to be reftored to their former eftates ; 
and the adventurers orfoldiers removed to make room for 
fuch papift were to be forthwith reprifed. But there 
was an exception as to innocent papitts^ difpoffeffed of 
eftates in corporations, who were to be reprifed in* for- 
feited lands near fuch corporations. 



hered to (he 
peace 



And for re- Rebels, who had fubmitted and conftantly adhered to 
had' fubmit- ' '^^ peace, and remaining at home, had. fued out decrees 
ted and ad- , and obtained pofleflion of lands in Conaught, ' were to 
be bound thereby, and not be relieved againft their own 
ad. But if they had fcrved faithfully under his Ma- 
Jefty's enfigns abroad, and had not obtained decrees and 
lands in Conaught, they were to be reftored to their former 
eftates 5 but not until the adventurer or foldier who' was 
to be removed had a rcprife afligned to him, it being 
more inconvenient to the latter than to the -former to 
wait for reprifals. \ 



Quit renta 
leleived. 



And every fuch adventurer and folciier fo fettled, arid 
every perfon fo reftorjd or reprifed, was thereby to pay 
to the King, his heirs and fucceflTors, a rent of three- 
pence for every acre in the province of Leinfter, two- 
pence 
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pence farthing for every acre in Munfter, three-half- 
pence for every acre in Conaught, and one penny for 
every acre in Ulfter, according to the Englifti meafure. 

By a commiffion under the great fcal of this kingdom, 
bearing date 30th of April in the 13th year of his reign, 
hi? Majefty appointed Comtliiflioners for putting into 
execution the feveral noatters contained in his faid decla- 
ration, and gave them inftrudions for'that purpofe, by 
which they were to caft up the whole debt and demand of 
the adventurers, as well thofe who were fatisfied, as 
thofe w"ho were in part or the whole deficient, as alfo aH 
the forfeited lands affigricd. to or for the adv^enturers, 
according to the fiirvey commonly called Do6lor Petty's 
Down admeafurement ; and they were to compare the 
faid demands and lands together, and what the faid 
lands fell (hort .of fatisfying the adventurers, according 
to the rates, meafur^s, and proportions, of which all 
or any of the adventurers were pofTefTed on the 7th 
of May 1659, they were to fet apart fo much of the 
forfeited lands in the counties of Lowth, Catherlough, 
Kildare, or fome other convenient place, for jthcir 
fatisfadion. 



195 



CommifHo- 
ncrs appoint- 
ed forexecut- 
JDg tht decla- 
ratbn, and 
inftru6lion« 
given them. I 
How to pro» 
ceed as to the 
adventurcri. 



And in order to the more particular apportioning 6r 
dividing the faid lands among theadventurers^ they were 
to caufe proclamation to be made in all places in Ireland, 
direding every adventurer, his aflignce, or agent, who 
had received any fatisfaiSiion in land for his adventure, 
within 46 days after fuch proclamation, to deliver to the 
commiflioners, in writing under his hand and feal, a 
certificate of, the houfcs, lands; ^x. poffcflcd. by him, 
together with the content of acres, both |>rofitable and 
unprofitable,* as the fame were admcafurtd to himj and 
' Cc 2 . 1 '- . if 



ProcIaiDation 
to be Jiiaile 
for the ad- 
venturers to 
return certifi- 
cates of their 
aiiotn.eat. 
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if fuch adventure were for houfcs in any city, fuch adven- 
turer was to deliver in not only the particulars fet out to 
him, but alfo the value of them. 

And the td* And fuch of the faid adventurers and foldiers as had 
^idieritorc- taken furvcys of their lands were at a certain day to 
<"^" ^*J5 j^^- bring in to tljie commiflioners fuch furveys, or duplicates 
iSLr * *^ thereof, together with the field books ; which the com- 
miflioners were carefully to compare with the furveys 
taken by order of the late pretended powers ; and if any 
confiderable difference (hould be found, they were to 
afcertain fuch adventurer's and foldier's pofleflion, by fuch 
of the faid furveys as {hould be moft for the King's ad- 
vantage ; yet fo, that if the foldier or adventurer fhould 
find himfelf aggrieved, they were to appoint fworn fur- 
veyors to re-furvey the lands in queftion, (Sc. and if 
information (hould be made to the Lord Lieutenant, &c. 
that profitable lands were enjoyed for unprofitable, the 
fame was to be inquired of by a jury 5 and the profitable 
fo enjoyed was to be re-afi!umed for reprifals of others. 

The coita- And the faid commiflioners were out of the faid certifi- 

tnake ub ^atcs and furveys to make up books of what was due to 
fcooks, lie, each adventurer, and to afcertain the pofleflion of fuch to 
whom lands were afligned, therein exprefllng who was 
the former proprietor, the town-land or denomination, 
6v. the content, number of acres, the parifli, barony, 
county, and province irt which fuch lands lay ; and where 
it appeared that any adventurer or his aflignee had more 
lands than were fufRcient to fatisfy his debenture, and 
that fuch perfon was in any other place deficient, or had 
purchafed the right of any deficient adventurer, fuch 
overplus was to be afligned unto him towards fatisfadion 
of fuch deficiencies* 

And 
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And in the reftoring of innocents to their eftatcs the ^Tbequdifi. 
commiffioners "were to obferve the following diredions, innocent^ 
viz. not to reftore any as an innocent papift, that, at p^»fts* 
or before the ceffation which was made upon tlie fifteenth 
day of September, 1645, was of the rebels party; nor 
any, who bcin^ of full age and found memory enjoyed 
their eftates real and perfonal in the rebels quarters 5^ 
(provided that, where any citizen or inhabitant of the 
city of Cork, or of the town of Youghal, or any other 
perfon, wae not permitted to live in the Englifh quarters, 
but was expelled &om thence, and driven into the quarters^ 
of the rebels, then and in fuch cafe> fuch inhabitrng. 
m thofe quarters, and there receiving any benefit of their 
eftates, fliould not be conftrued or -adjudged any bar or 
impeachment of their innocence ;) nor fuch as entered 
into the Roman catholick confederacy^ at any time before 
the articles of peace concluded in 1648 y nor fuch as at 
any time adhered to the nuncio's or clergy's party, or 
papal power, in oppofition to the King's authority 5 nor 
fuch as had been excommunicated for adhering to the 
King'^B authority, and afterwards owned their offences for 
fo doing, and were relaxed thereupon from their excom- 
munication ; nor fuch who derived their titles to their 
eftates from any who died guilty of any the aforefaid 
crimes j nor fuch as pleaded the articles of peace for their 
eftates ; nor fuch as, being in the quarters which were 
under the authority of the late or prefent King, held cor- 
refpondence with, or gave intelligence to, fuch as were 
then in oppofition againft the late or present King in 
Ireland; nor fuch as before any of the peaces in. 1646, or 
1648, fat in any of the confederate Roman catholick 

a^emblies 
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afTetnblies or councils, or a£led upon any commiflions or 
powers derived from them, or any of them; nor fuch as. 
/ empowered agents or commiffioners to treat with any 
foreign papal power beyond feas, for bringing into Ireland 
foreign forces, or were perfons who aded in fuch negotia- 
tions J nor fuch perfons as had been wood- kerns or tories 
before the marqnifs of Clanrickard's leaving the govern- 
ment of that kingdom. 

Adventurers And the faid commiffioners were to take care that ad- 
foVreprifed Venturers and foldiers in the poffeffion of the eftates of any 
foTihwiih, innocent proteftant, or papift reftored to his efiate, fhould 
be reprifed in lands of equal value. 



To prepare a 
particular of 
forfeiruresJn 
the counties 
of Wicklow, 



The commiffioners were to prepare a particular of all 
the forfeited lands in the counties of Wicklow, Longford, 
Leitrim and Donegal, and alfo of the forfeited lands, &c. 
not already difpofed of, in Conaught and Clare, being 
within a mile of the Shannon, or of the Sea, commonly 
called the mile line, and within any corporation in Ireland; 
and they were to get the fame valued, deducing the 
value of the improvements by building or repairing houfes, 
on any leafes or contraQs for leafes in any of the corpora- 
tions aforefaid, the value of whiph improvements were to 
be afcertained* 



How to pro- 
ceed as to the 
49 oiiccrs. 



The commiffioners were then to prepare an account of 
the perfonal arrears of fuch officers, as ferved in Ireland 
before the 5th of June, 1649, and had not received any 
lands orYnoney in fauisfadion of their arrears, before or 
fince the faid 5th of June, 1649, and the commiffioners 
were to tnnke an cftimate -of the refpe£tive fecurities 
appointed for the fatisfailion of fuch officers j in order to 

which, 
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which, they were to vaUie, the houfes, lands, ^c at 
eight years purchafe, dedui^ing the value of the improve- 
ments, and if the faid fecurity (hould not extend to fatisfy 
twelve (hilliogs and fix pence in every pound of the faid 
arrear/ they were to proportion the fatisfadion according 
to the fecurity; then the faid fecurity was to be fold by 
publick fale to the bed bidder, not under eight years 
•purohafe, dedu<3ions being made for the improvements *• 
And by thefe inftru6lions i8 pence in the pourxl of the 
value of the hqufes fet out in th£ 49 fecurity, were to be 
referved to the crown, 



J99 



comtniffioner} 



And for the better quieting and fettling the fever^il Patents to be 
perfons intended to be provided for by the declaration and certificated 
tthis act, the chief governor for the time being, upon ^gned by the 
certificates figned by the commiflioners, or any five or 
.more of them, exprefling the names of the perfons, th^ 
.quality of their eftates, the nujnber of acres, th^ barony, 
. county, and province in which fuch eftates lay, and the 
rent refer vaWe to the Crown, was authorized, at the requeft 
of the perfons fo concerned, to caufe efFedual letters 
patent under the great feal to be paiTcd to them, without 
any further or other orders fron^ the King. 



• Yet note, that this fecurity was afterwardis made up into lots, and pad m 
certificates and patents to certain truftees, in truft for the feveral perfons concerned 
in the lots, according to their refpe^ive debentures, their proportions being men- 
tioned in the patent of every lot ; and every perfon concerned had a right in 
equity to compel the faid trudees or patentees to convey unto him his proportion of 
the lot, being eftimated according to the proportion of his debt. But many of the' 
. inferior officers have been to this day without fatisfaftfon, and the whole has been 
fwallowcd up by the truftees, who generally were the principal perfons concerned. 

The 
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Where the The commilfioncrs, having fully executed their commif- 

booi«'weiT" fi<^s, were to deliver up their books unto the Auditor 
to be dcpofit- general, and duplicates of the fame to the Surveyor general, 
to remain there as of record. 



Complain tf 
ae;ain(l the 
KHig*3 decla- 
ration. 
Carte v. i. 

^20. 



Reafon of 
one fcverc 
mark of de« 
jinquency. 



The King's declaration for the fettlement of Ireland^ 
though intended to provide for all interefts, did not fatisfy 
all parties. The adventurers and Cromwellian foldiers had 
indeed all that they could afk granted them therein ; but 
the officers who ferved before 1649, and whofe loyalty 
only had hindered their being paid in the time of the 
ufurpation, veere treated with great inequality, with re- 
gard as well to the quantity of their debt (a provifion 
being only made for the proportion of 12s. 6d. in the 
pound) as the fecurity affigned to them, which was not 
likely to hold out to anfwer even that proportion. What- 
ever reafon they had to complain, their duty and afFedion 
to the King made them declare themfelves ready to be 
concluded by his Majefty's pleafure. But the Irifti were 
more clamorous ; and fhofe who were entitled to the 
benefit of the articles of the peace in 1648 thought it 
very fevere treatment, that their reftitution fhould be 
poftponed till reprizals were found out and affigned to the 
adventurers and foldiers who had got poffeffion of their 
eftates. They complained ftill more heavily againft the 
inftrudion given to thofe commiffioncrs, in which the 
qualifications for innocency were made fo very ftrid. 

One of thofe marks of delinquency, viz. enjoying their 
eftates in the rebels quarters, was certainly rigorous j but 
the reafon upon which it was grounded was, that the 
rebellion being almoft twenty years before, and the Irifli 

having, 
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having, rt was fuppofed murdered all the Engllfli, or 
driven them away, it was not poflible to procure, at that 
diftance of time, witneffes to prove particular adJs of 
rebellion againft moft of thofe who were therein con- 
cerned. 

The commiffioners for executing the declaration fkt at Proceedings . 
Dublin, and publifhed proclamations, requiring all adven- roiflioneri"in- 
turers, &c. within forty days to bring in the particulars of eflFcaual. 
their eftates, and all perfons to enter their claims before ^ai!^^^' 
the firft of May. But very little was done in thefe refpeds, 
for want of a law to warrant the proceedings of the com- 
miffioners ; and the judges having declared their opinion, 
that the declaration, being only an ad of date, was no 
warrantable rule to walk by in the difpofing of mens 
eftates, very few or none of the Irifli entered their claims. 

In order therefore to remove fome objeflions to the Aaof 
King's declaration, and carry it into legal execution, the ^*"'^"*^**^ 
famous a6t of fettlement, 14 and 15 Car. II. was made> 
of which it will be neceffary to give an abftrad of the 
general claufes, with fonae obfervations and points adjudged 
thereon. 

And by this a<a all manors, caftles, houfes, lands, &r. Undsandte- 
which at any time from and after the asd day of Odlober nements. i^^. 
1641, were feized or fequeftered into the hands of, or to qucftered ' 
the ufe of King Charles I. or II. or otherwife difpofcd of, ^'''Sa "li^T 
or fet out to any perfon or perfons, ufe or ufes, for adven- iic ' * *"' 
turers, arrears, reprizals, or otherwife, whereof King 
Charles L or II. or any * adventurer, foldier, reprizable per-. 

Ion 

• Thefc foldicrs and adventurers were obliged to claim m order to diveft the 

lands which by the vcftiug daufc were in the King; which it plain from the two 

Vol. I. Dd ^itufci 
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fon or others, rcfpedlively, had and received the rents and 
profits, by reafon or upon account of the rebellion or war; 
or whereof the adventurers, officers and foldiers then or 
formerly of the Englifh army in this kingdom, or f- tranf- 
planted or tranfplantable perfons, their heirs or affigns, or 
any other perfon whatfoever, upon account of the faid- 
rebellion or war, were in feifin or poffeffion, on the 7th 
day of May 1659; on which were fet apart or refervcd» 
towards the fatisFadion of any the faid adventurers, foldiers, 
or other perfons, in confideration of any money or pro- 
vifions advanced or furnifhed, or for arrears of pay, or in 
compenfation of any fervice or other account whatfoever, 
or referved in order to a reprizal for fuch incumbrances as 
were or fhould be adjudged to any perfons out of the faid 
lands, or for any other purpofe whatfoeverj. or whereof 
any cujiodiam^ leafe for years,, or other grant whatfoever, 
had been made ; or unto which the King's father,, or 
himfelf were then anywife entitled, upon account of the 
faid rebellion or war; or which were then wrongfully de* 
tained or concealed by any perfons whatfoever ; as alfo 

claufcs of making out certificates ; for hj tbefe, the commidioners were empowered 
to make out their certificates according to every man's intereft ; and On fuch certi* 
ficates the chief governors, i^c, were to order letters patent ; fo that the foldier and 
tdventurer being to begin a title from the King» was to make out his right before 
the commifiioners, and the patent was to be granted not in the ufual way, where it 
was ex gratia hy letters from the King, zndfiat to the chancellor ; but this was to 
be ex dehito jufliiiie^ and founded only on the certificate of the commtiHoaers, 
without any order from the King. Giib. rep. 24Z. 

+ Trtnfplanters were feveral Iriih proprietors of the popifh religion, who, by the 
late ufurprng powers durfng the diforder of the^ times, were dirpo^eifed of their 
edates, merely for being papifts ; and many of thefe, having afterwariis fued out 
decrees, were put in poffeffion of lands in the province of Conaught and county of 
Clare, in compenfation of their former eftates. Now, in the recital or preamble 
of the a6t of fettlement, it is faid, that tho*, as thefe decrees werea£ts of their owj« 
they might without any inju(lice be denied relief^ yet they are reftored fubjedi to 
the provifoei and coaditioni therein mentioned. 

all 
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all chantries, and all manors, lands, rents, tithes, pen- * 
fions and other hereditan^cnts whatfqever to them belong- 
ing, which were in the feifin or poffeffion of, and out of 
yvhich any rent or duty was referved, by any, who by the 
qualificatiofls of the a<Sl Ihould not be adjudged innocent 
perfons; as alfo all lands ^nd tenements belonging to ^ny 
eccJefiaftical perfons in their politick capacity, and that 
had formerly by tljem been let in fee farm, the right 
whereof was in any perfons who (hould be not adjudged in- 
nocent i as alfo all leafes that had been made by any eccle* 
fiaftical perfons of any lands or tenements belojiging unto 
them in their jiolitick capacity, or to any perfons who 
fliould not be adjudged innocent, were adjvidjgcd and 
declared, as from the Ikid 2,3d day of Odober 1641, for- DecFared for- 
feited to the King his, heirs and fucceffors; and were from q^^^^J^^^^ 
that time vetted and fettled in the real and a<5lu9l poffelfion 
of him his heirs and focceflbrs ; without any office or in- 
quifition thereafter to be fo^nd * j not withftanding the for- 
mer proprietors or reputed proprietors of the faid eftates, 
or any of them, were not attainted for the faid rebellion 
or war. 

But it is declared that the ad fhould not extend to the Nottoettcni 
avoiding of any conveyance or difpofition of forfeited ancM°by^pro- 
lands, Csfr. niade fince the 23d day of Odtober 1641, by te(Uiit»,ftd- 
any proteftant adventurer, or foldier, or other perfon, of or foidicn, ttc: 
from fuch perfons whofe eftates, if they had not fo dif- 

* The fion obflant$ in tlie dofe of tbit fe^lion was by tbe Iri(h popifli proprietori 
4hougfat fevere; but in gnfwer to this it was (aid,. that if there weie no atttiAdcr of 
the Irifli, it was in favour to them; that {o they might not be corrupted in blood* 
bat left capable to inherit or purchafe afterwards ; and that the complaint had beea 
-much more juft if they had been attainted by aft of parliament, without further 
.procefs, as had been done in lefler rebellions. Rep. of fir Hen. Pinch. Carte 
t».2.*pp.76. ^ , ^ • 

Dd 2 pofcd 
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pofed of them, would have been confirmed to them by the 
rules in the ad limited. 

Nor to per- Nor to the avoiding of any contra^Jl for lands in Conaught 

p^am'cJd "o the ^^ Clare, fet out by decrees, made by protcftants or others 

province of th^t purchafed any lands from the pcrfons tranfplanted 

cowuy^of ^' thither J nor to entitle the King to the mean profits of 

Xlarc. gj^y Qf the faid forfeited lands, fince the day aforcfaid fct 

out to any adventurers, foldiers, or perfons tranfplanted 

into the faid province or county 5 or let by the late ufurpcrs 

for yearly rents, or granted by them, and confirmed by 

the King*s declaration aforefaid, and by the ad ; other 

than fuch of the faid rents then in arrear and unpaid, and 

other than forfeited lands concealed* 

Nor to lands Nor to be conftrued to forfeit and veft in the King any 
MongiDgto honours, manors, lands, &c. on the 23d day of Odober 
DoWb,^ or to 1641, belonging to the univerfity of Dublin; or to any 
the church, or archbifhop, bifhop, dean, prebend, dean and chapter, or 
ration, or to Other ecclefiaftical perfons in their politick capacity ; or 
w^^ rfo'*^'*' ^^y other college, hofpital, church collegiate or parochial ; 
ihereiQ or to the church wardens and parifhioners of any parifh 

Moied church for the ufes thereof; or to any guild, corporation 

or fraternity; or to any parfon, redor or vicar of any 
parifh church ; or to fome particular perfons therein named. 

Nor to !nno- Nor to veft in the King, or take away any eftate, right, 
cent protcf- ^c. from any * proteftants, their heirs, executors, adminif- 

* Thefe innocent proteftants and papifts were likewife obliged to claim in purfti* 
tnce of the tL€t, becaufe thev were obliged to n>ake out the qualification of inno- 
cence I but when thtj made that appear, they were not enforced to take out an/ 
new patents, becaufe they were not to begin any new tide from the King, but 
weie remitted to their old tide to fuch lands as they claimed; and the lands came 
out of the Crown, not by any patent, or new grant, but by the divefting daule ki 
the aft, Gilb. rep. 

trators 
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trators or afltgns, who didnotjam with the faid rebels 
before the 15th day of September 1643, whereof upon the 
faid 23d day of 0<3ober 1641, they were feissedor poffeffed 
or entitled J (other than fuch cfiate as they were fcized or 
pofTeiTed of, to the ufe of the faid rebel?) nor to any 
judgment or decree obtained by them in the late courts of 
claim f 5 or in any of the four courts in Dublin j or for which 
any jadgraent or decree fhould be confirmed or made by 
the commiinoners appointed by the King for the execu- 
tion of his faid declaration and inftrudions- 

Nor to any eftate, right, &c. of any innocent pa pi ft, Nor to mnci* 
or their innocent heirs, executors, adminiftrators or ^5^^ papiUs, 
ajlignf. 



All perfons their executors, adminiftrators, and afligns, Perfons to 

to whom any lands belonging to fuch proteftant or in no- ^'^?"^ ^^^^^ 

cent papift had been affigned or diftributedj to be firft protcftlmror 1 

reprized before any other, '*iP^^^^^T -^ 

to be rcprtzwf. 

All the manors, lands, h'C\ fo vcfted and fettled in To remam m 
the King, (except before excepted or provided for as afore- Jh^ tHVs^det 
faid) to remain to the King, his heirs and fucceflbrs, to dared b)' rTie 
the intent to be fettled, confirmed, reftored, or difpofed SlYaS.* 
to fuch ufes, and in Inch manner, as in and by the faid 
declaration and inftrudlions and by the a£t are declared and 

appointed j and the faid declaration and inftrudions are ' » 

thereby, with the additions and alterations thereby made, 
ratified and confirmed. 



ioDs re* 



And the manors, lands, tenements and rents whereof Ecdefiaakal 
any archbifhop, bifhop, dean, dean and chapter or any ^^^^l^ 
other ecclefiaftical perfons what foe ver, in their politick 
capacity, were adtually fcized, or poiTeffed in the year 

1641, 
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1641, and through the fury of the times had been difpof- 
feffed, were to be forthwith reftored, and delivered* mto 
their quiet arid peaceable poffcffion. 

Saving rigUn , Saving the rights of all others (other than fuch pcrfons 
of others. ^,j^^ (hould HOt be adjudged innocent papifts) by this ad. 

Leafes for And leafes granted for any certain term of years unex- 

^fhopl!^V^' pired, by any .archbilhop, &c. or any other ecclefiaftical 
forfeited, pcffons^ of any lands to them belonging, and which were 
fefpediivc ^^ ^y the, ad forfeited or vefted in the King, are for the re- 
fcej, maihder of the term unexpired of fuch leafes, given and 

confirmed unto the refpedtive fees or bodies politick to 
whom the reverfions belonged j except they lay within the 
fccurity of the 49 officers ; and except all forfeited leafes, 
that exceeded tlie term of 60 years, of any chantry lands 
or houfes lying within the,fecurity of the faid officers, and 
■ which were not furrendered nox fcntenced to be fur- 
rendered to the church in or before the years 164,0 or 
1641 ; the remainder of fuch term unexpired being 
cfteemed pan of the fccurity of the faid officer;S. 



Church landi 
granted in fee 
farm, and for- 
feited, to foe 
allotted by 
way ofaug- 
pen cation to 
feveral arch- 
bifhops, bi- 
fliops, fcV. 
to Trr'nit/ 
college. 



And out of the lands belonging to any archblftop, 
biihop, &c. or ather ecclefiaftical perfons, which had 
been granted in fee farmi and were by the a(St forfeited 
and vefted in the King, feveral yearly fums were to be al- 
lotted and fet out for the better fupport aind maintenance 
of feveral a rchbifliops and bifhops therein named, and. their 
fuccefTors, for ever. And to the provoft af Trinity college* 
near Dublin, (out of the forfeited lands in the arch- 
bifboprick of Dublin) aad bis fucceffors foi^ ever ^^300 per 
ani^um. 

And 
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And all impropriations or appropriate tithes forfeited or 
veiled in the Kingi his heirs and fucceffors, by this a6l, or 
othcrwife forfeited and efcheatcd to him in right of the 
Crown(if there were no leafes thereof in being unforfeited, 
or as foon as fuch leafes (hould expire^ or be otherwife 
determined) are thereby given to the church for ever, and 
fettled upon the incumbents and their fucGclfors, having 
the adual cure of fouls in thofe parifhcs where fuch im- 
propriations were, and fuch impropriate tithes did arife } 
referving fuch portion thereof to be fettled upon the vicars 
and choiNmcncf each cathedral church for the increafe of 
their maintenance, as the Lieutenant^ &c. and council 
ihould think fit; th^y the faid incumbents and their 
fucceflbrs paying to the King, his heirs and fuccefTorSt 
fuch rents and duties as were formerly paid for the famd^ 
with fuch increafe of rents as by the faid Lord Lieutenant 
and council fliotrld be adjudged reafonaWe ; or from the 
expiration of the faid unforferted leafes refpe£iively *. 



lmpropria« 
tions or im- 
propriate 
tithes for- 
feit^ to be 
fettled on in"" 
combents and 
their fucccf- 
fors, where 
the fafpe are 
OE do arifer 



* For the explanation of the feveral claiifcs relating to improprtations it is to be 
obferved, that although the granting words areas fufll asfhe claufes about augmen>^ 
tations and the college, yet the fe? eral bilhops of the dk>ce(es where t4^ofe impro* 
prnte tithes lay thought it advifable to pafs patents for them in truft for tbenr 
clergy; upon which, and not before, the fcveial incuiabents enjojred the fame as 
ibon as the old leafes from the Crown expired. 

Several redtoges bebg appropriate to religious houfes, they fo continued until the 
difTolution, and then they came by the King's grant into lay hands, or continued iff 
the Crown, wHo made long leafes of them to feveral petfonv. Now, fuch at were 
the inheritance of the fuhjedt, and were forfeited by this rebellion, the King giver 
abfolutety by the a6t to him who had the vicarage, as an augmentation of his living: 
and fuch as were in leafe to protellants, or unforfeiting perfons, he grants likewife 
to the vicars, or thofe who had the cure ; and foon after the expiration of the un- 
fbrfeitedteafes, the Duke of Ormond had many of thefe leafes ^ but as foon as they 
.^erc expired they came lo the cler^, their bifhops having before paflTed patepts for 
Ike ttfc of their clergy. 

Provided 
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Lord Lieute- 
nant, ^c. or 
the lords pre- 
fidents of 
Munder and 
Conaught not 
to be preju- 
diced as to 
any impro- 
priate rc£lo- 
rics, Vc. 



Saving for 
pott-corn. 

Lord Lieute- 
nant or other 
Chief, ^c to 
allot rccom- 
penfe to re- 
florable per- 
fons for their 
rcdlories im- 
propriate an- 
nexed to 
churches. 

Adirenturersy 
topayone^r, 
year's profit 
of their land 
10 the King. 



Erafmut 
Smyth, Efq; 
the lands fett- 
led qn him for 
any pious ufes 
exempted 
from fuch 
payment. 



Provided that nothing in the ad (hould extend to the 
difpofing or altering of any impropriate rectories or tithes, 
or rents, enjoyed by, or fettled on the Lordf Lieutenant, &c. 
or enjoyed by the lords prefidents of Munfter and Conaught 
in right of their places. 

And that the Lord Chief Juftice of the King's bench, 
and Lord Chief Baron of the Exchequer, and matter of 
the rolb, or any other of the King's officers, (hould and 
might have and receive fuch if port-corn of the feveral 
rei^ories which formerly had been paid and refervcd. 

The Lord Lieutenant, &c. to allot fuch perfons (who 
by the rules, of this a£l fhould be reftored unto the faid 
redories impropriate, in cafe no fuch annexation fhould 
be made) fuch rccompenfe out of the fame impropriations 
as fhould be thought fit. 

All adventurers, their heirs and affigns, and all other 
perfons claiming to have any lands or tenements as original 
adventurers, or under adventurers, were to pay to the 
King one full year's value of the profits ifTuing out of the 
Jands pofTcfTed and enjoyed as aforefaid, to be paid by two 
equal payments within the fpace of two years^ And all 
foldiers, their heirs or affigns, or any claiming under them, 
were to pay an half year's value of the profits ifiuing out 
of the lands pofTefTed and enjoyed by them, in fatisfadioa 
of arrears, to be paid at one entire payment. 

Provided that all lands fettled or conveyed before the 
firfl day of May, 1662, on Erafmus Smyth, Efq; for any 
pious or other charitable ufe, fhould be exempted from 
paying the year's rent herein before impofed §. 

X For port-corn fee chap. 4. And 

i This Erafmus Smyth was a confiderable adventurer, and concerned in the ad- 

vpnture? upon the ^uhling ordinaha in 1643, b/ which all they who adventured 

monej 
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And forfeited Icafes of any mefluagcs or lands not ex- 
ceeding 31 years or three lives, from the 20th day of 
0£lober, 1641, the immediate reverfion, &c. whereof 
belonged to any innocent proteftant or papift, might be 
granted by the Lord Lieutenant, ^yc, unto fuch innocent 
reverfioners, who by virtue thereof fhould hold and enjoy 
the faid leafes againft the King, his heirs and fuccclTors, 
and ail other perfons. 

Provided that no undifpofcd or unconfirmed lands in 
the province of Ulfter, which had come, or fliould come to 
the King's hands, fhould be fet out in fatisfadion of defi- 
cient adventurers ; but that the fame fhould be wholly re- 
ferved and difpofed of for reprifal according to the full value 
and worth ^ unlefs.thc forfeited lands in other provinces 
fhould not be found fufBcient to fatisfy thefc deficiencies. 



Refidue of 
forfeited 
leafes for 3 1 
years or three 
lives, where 
the immedi- . 
ate reverfioa 
was in an in- 
nocent pro- 
teftant or pa- 
pid, might be 
granted by the 
Lord Lieute- 
nant to fuck 
reveifioncr. 
Lands in 
Ulfter to be 
referved for 
reprifals. 



money on pretence of carrying on the war to Ireland (Aetigli it really was for the 
ufe of the parUanaent in England againft the Kti^ were to have doable fattsfadion in 
lands in Ireland. Now tho' by this ad thefe adventurers were only to have fatia- 
faftion for the fums they really paid, yet they had fo much favour fhown them, that 
they might apply the deficiencies of foldiers or adventurers to the overplus, and fo 
continue their poifeiGon. This Erafmus Smyth, then being an old batchelor, made 
the then Duke of York believe that he fhould have the remainder of all his 
fortune in cafe he died without ifTue, and there being then little probability of his 
having iflue, the Duke became agent for him, and got him all the favour poillble 
In the ad of fettlement. But the pretence was, that feveral publick pious ufes 
(hould be performed by the faid Erafmus Smyth after he had paiTed patent of his 
eftate, which was valued at four or five tboufand a year. The Duke required 
him to fettle the eftate according to his promife, which with much ado he fettled on 
the Duke in failure of iiTue of himfelf, and at the fame time founded a fchool in 
Tipperary, another in Droghedaf and a third at Galway, all which were fitr (hort of 
the value of what he propofed to fettle to pious ufes ; however he was connived at 
for the reafpns before- mentioned ; but he afterwards married and had feveral fons» 
dad his defcendants have ever fince enjoyed the eftate, fo that the Duke of York 
was difappointed, and the intended pious ufes not executed. 

Vol. I. E e And 
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b^^hSl^f ^^^ ^' ^^^ enaacd that all the land» in Ireland granted 
bfc. taftand by the King under his great feal of England or Ireland^ 
tth^^it and any way ratified by the aa, (hould ftand charged 
the lands of with a year's rent, or a year and an half's rent, and fiich 
andfoldiers. Other like quit rents and annual payments wherewith any 
the lands of adventurers or foldiers flood charged, to be 
raifed, levied, and paid as other the like rents and pay- 
ments by the ad are appointed to be paid. 

Where Provided that where a greater rent was referved upon 

wMwfe'rved ^^V ^^^^ grants and letters patent than the quit rents 
ia the patent refervcd by this aa would amount to, then the rent 
5Sn?^ir' referved by the letters patent (hall be duly paid, and no 
amount to other quit rents ^ faying to the King, his heirs and fuc- 
t^bl^^^d^^ ceffors, all right and title to any manors, landsi &c. whicb 
and 00 other he or his father had on the 2 2d day of Oaober, 1641, m 
^uitrcnt. ^jgi^j. ^f i^js Crown of Ireland; and which were then, or at 
any time within ten years before, in charge in the Exche<-? 
quer, (otherwife than by inquifition of lands in Conaught 
found and returned in the time of the Earl of Strafford's 
government) and which were not fince difpofed by the 
King, or his fether, by letters patent under the great 
feal of England or Irelandr and other than fuch rights and: 
titles as in and by a certain aa of parliament paffed ia< 
England, entitled, An aa of free and general pardoni 
indemnity, and oblivion, were mentioned or intended to 
be barred or e&tinguifhed^ 

Eftatesof And the Lord Lieutenant, &c. and' copnciV were 

aWcf'trbe^^" empowered to charge, for the ufe of the King, the 
charged with ^ftatcs of papifts reftorablc by the aa, not exceeding 
if*theytook the. proportions following, viz. all papifts who took no 
BO landa in j^nds in Conaught, one half year's value, and fuch as took 

landa^ 
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lands in Conaught, one year's value of the eftates unto Conanght, 

which they were or fhould be reflored; to be paid into the year'Tvai^e 

receipt of the Exchequer for the fatisfying unrcftored i^'^heytook 

perfons for want of reprifals ; or for the purchafing of re- to°cniarge^the 

prifals, adventures, arrears, incumbrances, or other allowed f«nd to rc- 

intereJfts by this ad, from fuch as fhould be willing to fell ^"*'' 
their rights ; whereby the land defigned for reprifals might 
the better hold out to anfwer the ends of the King's dc* 
claration. 

The ad of fcttlemeat was far from giving fatisfadion to Aa of fettle- 
all parties ; it Was much complained of by the Irifh, and ^^f°ao^//*' 
hj^one more jufily than the 49 officers, whofe merits did Carte, t. zjS. 
not admit of a difpute, and^ho were the only perfons that 
could in UriCt juftice demand the payment of their arrears. 
They were many of them ancient inhabitants of the king- 
dom, and of the mod conliderable and beft interefied per- 
fons therein ; had lofl great eftates by the rebellion, and 
had diftlnguilbed themfelves by their loyalty. Notwith- 
fianding which feveral grants and provifoes had been 
obtained from the King, and ihferted in the a£l, which 
intrenched upon the fecurity allotted for the payment of 
their arrears. 

» 
A bill of explanation was prepared by the Lord Licute- fim ofcxpla- 
nant arid council, and fent over to England in September, nation fent 
1663; the purport of which was to explain the King's and its pur-' 
meaning in fome claufes in his declaration^ to affign a better po"» C*« 
fecurity to the 49 officers, to prevent the reftitution of the 
Iriih to lands and houfes in corporations, (which was done 
for reafons of ftate, upon a reprefentation from the commif- 
(ioners of the multitudes fo refiored) to take away a iixth 
part of the foldiers and adventurers lands, and thereby to 
jncreafe the ftock of reprifals, and to make provifion for 

E e ^ fome 
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fomc eminent perfons who Wferc cut off from all manner of 
relief by the power of the court of clainas being determined. 
There had been four thonfand claims of innocency entered 
in that court, yet they had not time to hear fix hundred of 
them at the day their commifllon ended. The claims of 
all innocents that had been tranfplanted into Conaught 
were, by the commiffioncrs inftmdions, not to be heard 
till thofe of innocents who had no land were firfi ad* 
judged 5 fo that not one of them had been heard* There 
was in the bill fomething done for thefe, and for the 
people of all fcwts, towards their fccurity and fettlement^ 
beyond what was done by virtue of the former zQ,. To 
incrcafe the ftock of reprifals, the want of which was the 
great obilnidion of the fettlement, there was a clauie in- 
ierted for refuming into the King's hands all eftates which 
had been obtained by bribery, forgery, perjury, fuborna- 
-tioQ, falfe admeafurement, and other undue means, or 
w«-e enjoyed by perfons that had by any overt ad oppofed 
his majefly's reftoration, or bad iince eudeavoured the 
difturbance of the publick peace. 

objeaioRs But feveral objedlions being made on all fides to the bill, 

made to it. ^\\ parties grew weary of the unfettled condition in which 
they found themfelves, and grew difpofed to relax fome- 
thing of their feveral pretenfions. To this difpofition in 
different interefls there were other confiderations which 
feemed to render a general agreement pradicable. Upon 
examination of the pretended adh and ordinances ^of the 
late times, and the feveral books of fubfcriptions, and the 
times when they were made, it was difcovered that one 
entire moiety of the adventurers money was fubfcribed and 
paid after the doubling ordinance^ and confequently half of 
the lands fet out to them ought to be retrenched, they 
being to receive only fim{)le fatisfafUon for fuch money as 

they 
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they really and bona fide advanced. And yet the adven- 
turers who demanded reprifals were moft of this fc«t. 

There were like wife grofs abiifes difcovexed in the Abufesdif- 
manner of fetting out the adventurers fatiafataion •, for the manner 
they had whole baronies fet out to them in grofs, and then ^/^^"l"? ^"^ 
they employed furveyors of their own to make tacir ad* tionoftbe 
meafuremente 5 and thofe finifhed, they had never finoo *dv«n^»f«"- 
l)rought in their farveys or field books into ihc Surveyor 
generar« office, or to publick view» Thus they had ad- 
meafured what proportions they thought fit to mete out 
to themfelves ; and what lands they were pleafed to call 
unprofitable they had returned as fuch, let thecm be jever 
fcf good and profitable. Iti the moiety of the ten counties^ 
wbferein the fatirfadJion of the adventurers was fet out, 
there were 245,207 acres fo returned. Several perfons, 
m cafe-the King would grant them fee farms of all thofc 
landd hdd as unprofitable in five of thofc counties, offered 
to give <an* higher rate for tbem, one with another^ than 
was pa^d him in quit i;entB for the profitable ; and it was> 
probable that others woiild xlo the like in the other five 
counties. The landd held by the foldiers as unprofitable,, 
and returned as fuoh into the Surveyor's office, amounted 
to 66 5,670 acres, as appeared by a particular recital therec^ 
in the certificates of tbe proper ofikers. 

Befides the dedu^ons'to be made on this account, \t 
the lands both of the adventurers and foldiers were re* 
duced, as they ought, to Englifti meafure, according tO' 
the ads, above 500,000 progtable acres would be faved to^ 
his Majcfty for a fund of reprifals. 

When: 
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Propofals of 
the Iriih 
Roman Ca- 
tholicks. 
Carte, ▼.!, 
30a. 



When the bill of explanation was taken into confide- 
ration in England, propofals were made by the agents for 
the feveral intereHs* The Roman Catholicks, befides a 
repeal of the Englifti ads of 17 and 18 Car I. and all at- 
tainders (ince Odober, 1641, and the eftabliftiment of the 
Down admeafurements, and Earl of Strafford's furvey, the 
confirmation of all the decrees of the court of claims, and 
fatisfadion to pofTeflbrs for improvements, propofcd that 
all the lands belonging to the Roman Catholicks^in 1641 
fhould be vefied in his Majefiy, who thereout Oiould 
afiign 1,000,000 acres of profitable lands, plantation mea- 
fure, to the adventurers and foldiers, in full fatisfadion of 
all their pretences to lands for adventures or arrears ; to 
the 49 officers their fedurity, if it did not exceed their de« 
mand ; to innocents adjudged by the court of claims^ the 
lands decreed them ; and the reft to be fet out for iatis* 
fiidion of publick debts, provifions, &c. before the cefTa- 
tion, and to provide for the nominees not already reftored» 
in fuch proportions as his Majefty ihould think fit, till 
after the Aibdivifion and diftribution of the reft an^ong the 
feveral interefts ; and then one moiety thereof to be ap-t 
plied for the benefit of fuch protefiants, intended to be 
provided for in the fettlement, as fhould by the alterations 
thereof be moft prejudiced in their refpedive fatisfadions^ 
in fuch proportions as his Majefty fhould think fit ; the 
other to be diftributed to fuch of the Roman Catholicks 
as fhould be the greateft fufferers by the faid alteration. 
Thefe moieties were to be taken refpedively out of the 
lands afligned to the Irifh and Englifh by the ad of fettle- 
ment 5 each party fupplying what, was to be diftributed to 
the fufferers of their denomination. - They propofed like- 
wife to advance his Majefty's revenue by quit rents and 

fines 
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fines payable out of lands to the fum of ^200,000 a 
year^ to which all the other iiUereds readily agreed. 

The foldiers defired that the Earl of Strafford's furvey, Propofais of 
and Sir William Petty's, might be compared and adjufted, fo SJ'^L^^^^^ 
as to form, thence an authentick rule and flandard, rera, Cane, 
whereby to know the proprietors quantities, qualities", ^' *' ^^^' 
and values of. the lands ;, and that all the lands whereof 
the Roman Catholicks were pofTeiled in 1641. being, vefted 
in the King, two fifths might be reftored to them, and 
the other three fifths diftributed among the feveral En* 
glifh interefis. The adventurers complaining that they 
l^d lofl above 200,000, acres by the decrees of the 
court of claims, defired that the reft of their fecurity 
might be continued to them* But thefe propofais 
being oppofed by the Irifh, all the Englifii interefis 
agreed in making another, viz. that all the decrees and 
iettlements already made to the Irifh ffaould be confirmed 1 
to them, as fully as they were decreed, unlefs the Irifh 
defired a review;, and that 400,00a acres more ihould 
be fet a part for nominees, but all the reft of the lands 
vefted in the King to be continued and diftributed among 
the feveral Englifii interefts* The Irifh objeded to 
the uncertainty of this propofal, as not mentioning 
where the 400,000 acres were to be fet out, and as 
being very far Ihort of giving fatisfadion to many 
hundreds of innocents yet unheard, whofe rights were 
iaved by the a^Sl of jfettlement, as well as to the nomi- 
nees^ computing this deficiency at 170,000 acres^ 
with regard to tranfplanted perfons in Conaught,. 
befidcs what would be requifite tofatisfy other per- 
fons provided for in the former ad> but yet unre- 
ftored* This gave occafion to various, computa^ 

'tions:^^ 
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ment of the 
parties, Carte, 
V. t. 303. 
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lions and difputes dhoftti the matfermls and ftock for re- 
prifalsj and to kffen the uncertainty and diflicolty of 
that matter, the adventurers and foldiers confented to be 
reprifcd in quantity of acres only, and not in value, 
worth, and purchafe. 

The Roman CathoKcks at laft to end all difputes pro- 
posed, that if, for the fatisfailion of their interefls, 
the adventurers and foldiers would part with one third of 
the lands refpjeiflively enjoyed by them on May 7th 1659, 
in confideration of their adventures and fervice, they 
were ready to agree to it ; this propofal was in fine ac- 
cepted, and one third of all the King^ grants (except 
thofe made to the Duke of York, and forae others) being 
likewife retrenched, all matters of any coafequcncc were 
thereby adjufted. 



And bill of Thus was the Settlement at laft effeded by the com^ 
rfceabi?'* men confent of all the fcveral intercfts concerned; and 
thereto, Carte in confcqucncc thcrcof the Englifh council, on May i8th 
^- i. 304- 1665, ordered that the adventurers and foldiers fhould 
have two thirds of the lands whereof they ftood pcfieiTed 
on May 7th 1659, that the Conaught purchafers ihould 
have two thirds of what was in their pofleflion in Sep- 
tember 1663, that what any pcrfon wanted of his two 
thirds ihould be fupplied, and whatever he had more 
fhould be taken from him; that the adventurers and 
foldiers (hould make their ele^ion where the overplus 
fhould be retrenched ^ and the 49 men ibould be 
entirely eftabliftied in their prefent pofleflions. And 
upon thefe refolutrons the ad of 17 and 18 Car. II. fefs. 
5. ch. 2. or ad of explanation of the ad of fcttlementf 
was drawn up and received the royal afflbnt* • 

And 
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And by this a£t the landsi tenements, hereditaments, La«<is. Wc 
&c. vefted in the King by the ad of fettlement, are de- King by the 
dared to be vefted in him freed and difcharged from all *^ *^^/r u^" 
eftates tail, and from all conveyances made before the ed from eda- 
23d of Odober 1641, by any tenant in tail, and from ^"^a"*^^- 
all titles and eftates derived by, from, or under fuch. 
conveyance, and from all remainders, reverfions, rights, 
titles, interefts, &c. to be difpofed of and fettled to 
the ufes limited and declared by that and the prefent 
ad. 



And it is thereby declared that no perfon, who by the Perfons not 
qualifications in the former ad had not been adjudged ^i^^^^iono- 
innocent, ihould be thereafter adjudged innocent, fo as to ceat barred, 
claim any lands, &c. but fhould be for ever barred and 
excluded from all claimsi &(^ 

And it is enabled that the adventurers and foldiers Adventurers, 
v^ho on the 7th of May 1659, were feized or poffeffed of ^^ S b^"* 
any lands, &c. towards the fatisfa£tion of adventures or conBrmed ia 
arrears, and all deficient adventurers fhould hold, and enjoy, *^^ ^^^^^^^ 
and be fettled in fo much of the forfeited lands vefted in 
his Majefty, as ftiould amount to two thirds of what they ' 
had, or ought to have had, on the 7th of May 1659, to 
be computed by Irifti meafure, according to the Down 
furvey, where the Down furvey had been taken, and 
where the Down furvey had not been taken, by the 
Strafford furvey, or by fome other furvey to be taken 5 
wherein the unprofitable land ftiould be caft in together 
with the profitable J which two thirds ftiould be held 
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and enjoyed by them, in full fatisfadion of any right 
or claim they might have by virtue of the former 
a£L 

Adventurcfs, And no adventurer^ foldier^ forty nine officer^ or pro- 
iohetiJ^M tcftant purchafer, in Conaught, or Clare, before the ift 
two thirds of September 1663, in poffeffion of landj rellqrable 
poffefled! ' ^ds to be removed until he ihouJd have as much other 

forfeited lands fet out to him, as ihould amount to two 

thirds of the lands fo to be reftored. 



DIredions to 
be obferved 
when the ad* 
Tenturer, fol- 
dicr, ^c. was 
in poiTeflion 
of more or 
lefs than his 
two tbirdi. 



Alt deficient 
adventurers 
to be fatisfied 
in the fame 
barony or 
Count/, 



And in order that there might be as little change or 
alteration of poiCsffion as fhould be confiAent with the 
end of the ad, it was dire^d that where any adventu* 
rer or foldier (hould be found to have in his poffeflion 
more lands undecreed away, than his two thirds (hould 
amount to, he might continue pofieflion of fo much as 
the commiilioners fhould adjudge his two thirds to 
amount to, and the overplus to be cut off at his or their 
eledion. And the like rule to be oblerved in the re- . 
trench ment to be made from the proteflant purchafers itt 
Conaught, and Clare* And where any adventurer or fol- 
dier fhould be found to be poffefled of le£i land than his 
or their two thirds fhould amount to, that then he might 
continue in pofTeflion of what 1m had, and the refidue to 
be fet out and made up of other forfeited land, to be 
allotted and fet out as near as might be to the lands in 
his pofTcffion. 

And it was further direded that all deficient adventu- 
rers, who were to be fatisfied for two thirds of fuch their 
deficiencies, and all the adventurers, foldiers, and pro- 
tcftant purchafers in Conaught, and Clare, to whom lands 
were to be fet out for the making up their two thirds, 

fhould 



Digitized by 



Google 



REVENUE OP IRELAND. 219 

fhould be fatisfied in the fame barony or county, or 
in the next nearefl in value, if it could be conveniently 
done. 

And the commiilioqers for execution of the adl were Books to be 

thereby directed to caufe books to be made, in which ^mmii^o-* 

fhould be entered the portions allotted to each ad vent u- ner« and re- 

rcr, and foldier, &c. for their two third parts j and to re- thcExche- 

turn a duplicate thereof into the court of Exchequer, v^^^- 
there to remain of record. 

And upon a certificate under the hands and feals of Patents to be 
the major part of the Commiffioners, of the lands fo al- f^fi^twc?" 
lotted, with convenient defcriptions and denominations the com- 
thereof, and prefented to the Lord Lieutenant, ifc. he °* ^°^'* 
the Lord Lieutenant, &c. was thereby authorized and 
required, to caufe letters patent to be pafTed of fuch 
lands^ without any further letters or warrants from his 
Majefly. y^h«« «ft«te 

^ ' for lifeonJf 

recovered by 

And where the eflate in any lands recovered by any an ifiA 
Irifh claimant, by any decree by this zCt confirmed, jifoSa^^JJft 
fhould not be greater than for the life of fuch claimant, J^*o« »^ 
the commifiioners were to give the perfon againft whom t^ht'uke 
the decree fhould be made his eledion to take the re- ^^^ rererfion 
verfion in fee of fuch lands, expedant upon the deter- thirds ia ^^ 
mination of fuch eflate for life, in lieu of his full two o^^^'andt. 
thirds; or to have his full two thirds fet out to him t&^t^fo^^^^ 
prcfently out of fome other forfeited lands. And where only left ia 
the eflate fo recovered by an Irifh claimant fhould be i^i^'whom 
fuch a remainder, or reverfion, as fhould leave to the /^«5'^«» ^^• 
perfon againfi whom the decree fhould be made an SI fame To^ 
eflate for the life of fome other perfon only, the com- ^atisfaaion ot 

Jb f 2 miffioners third*. 



Digitized by 



Google 



220 Op the EXCHEQ,UER and 

» 

raiffioners were to give the perfon againft whom the de- 
cree (hould be made his eledion to continue the poflef- 
fion of the land during the life of fuch perfon, in fatisfiic- 
tion of one of his third parts, together with an allotment 
of another third part, or to have his full two thirds fct 
out to him out of fomc other forfeited lands. 



Such letters 
patent coa- 
firmed againft 
the King dif- 
charged of all 
eftatesy lie. 
not therein 
faved. 



49 officers 
con6rined in 
lands not de- 
creed away. 



Proteftant 
purchaTers 
from traof* 
planted per- 
rons to hold 
two thirds. 



And all letters patent granted by virtue thereof are 
thereby confirmed unto the fevcral perfons therein named, 
according to the eftates therein granted, againft the King, 
and all other perfons claiming by, from, or under him, 
difcharged of all forfeitures for non-payment of money, 
or not putting in of claims, &c. and of all eftates tail, and 
all other eftates of freehold or inheritance, and all rever- 
lions, remainders, titles and interefts whatfoever, not 
decreed or already allowed, other than what were intended 
to be preferved by this a6l, and (hould be refervcd in the 
faid letters patent. 

And it is thereby further enaded, that the proteftant 
ofiicers ferving before 1649, and not excluded by the 
former adl, and who had received no lands or money for 
their pay due to them for their fcrvice, fhould hold and 
enjoy, and be continued and confirmed in all and fingular 
the lands, &c. not already decreed away by the commif- 
fioncrs, and in the benefit arifing frorti the redemption of 
mortgages, ftatutcs and judgments, &c. ' 

And it is thereby enafted, that proteftant pufchafers 
before ift September 1663, from tranfplantsd perfons in 
Conaught and Clare, (hould hold and enjoy and be con- 
firmed in two thirds thereof, to be allotted them by the 
commiflioners, and to be entered in books and paflTed by 
letters patent, as in the cafe of adventurers andfoldiers. 

And 
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And it is further ena£led» that neither adventurer, Nopcrfonsto 
foldier, 49 officer, proteftant purchafcr in Conaught or ^JJ^"^^ 
Clarc> tranfplanted perfon, or any other perfon, entitled third*. . 
to reprifal, (hould b^ enabled to demand further than 2 
full third parts. 



And it is further ena^ed, that al! lands by this or the 
former a£l vefted in the King, or reftored by virtue of any 
decrees, or by virtue of any claufe in this or the former 
adi, and not particularly, by exprefs words, excepted from 
quit rents in the fame claufe, fhould be fubjedX and 
liable to fuch quit rents, to be paid his Majefty, as in the 
former a£k is directed*; faving only that the lands in the 
province of Ulfter, which by the former ad were charged 
with one penny the acre quit rent, fhould be thenceforth 
charged with two pence the acre quit rent» 



AU lands 
veiled in the 
King, or re- 
ftored, fubjed 
to qpit rent as 
in the former 



Lands in 
Ulfter CO two* 
pence the 
acre. 



But a power is thereby given to the Lord Lieutenant Power given 
and council, within the fpacc of three years^ to make fuch ^ a^batrqS 
moderation or abatement of the quit rent as they fhould rents, 
think fit, where the quit rent fhould be fo near the vahie 
of the land as to difcourage improvement, which order of 
council, enrolled iiiithe Exchcquer,^ is thereby made as 
effedual as if thereby enadcd. 

And decrees made by the commiflioners under the for- Decrees o£ 
mer a<^, whereby any proteflants had been declared inno- innocence 
cent, are thereby confirmed And + decrees whereby 

* On this claufe chiefly it was determined in this colirt, in the cafe of the King 
V. Dardis, Hill. 1667, that the eftates of innocent papifts (hould be fubjed to quit 
rents, ' '- 

t The deaee of the commiffioners could not reduce the eftate of an innocent 
paptfty fo as to give him ftlefs eftate than what he had before, for the decree did 
not make a tide to the innocent papift as it did to the adventurer or foldier. 
Glib. rep. Keilet v. McCart/ Moore. 

any 
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any papifts had been declared innocent, and which fhould 
be taken out within a certain time, arc thereby hkewife 
confirmed, with fome exceptions and reftridions j but the 
perfons fo declared innocent and reftored are thereby 
debarred from fuing for mean profits. 



Decrees of 
innocency 
fuoad hoc, not 
to entitle 
claimants to 
any other 
lands. 



And whereas many perfons had put in their claims 
before the former commiilloners, as innocent perfons^ 
thereby demanding fome fmall parcel of land only, qr 
deriving a title to fome fmall part from fome Irifh papift, 
and thereupon no oppofition being made, the rammifiioners 
declared the claimant, or the periba under whom the 
claimant derived, to be innocent quoad hocy after which 
. the claimants, ^'c, alleging themfelves to be declared iono* 
cent, entered upon great ^eftates in feveral couuties, as 
divefted out of the Crown by fuch judgment of innocence, 
whereas if the whole cftates, to which the claimants pre- 
tended, had been tben in qneftion before the commi^ioners, 
tbe adventurers and fbUiera therein concerned, would have 
been fummoned, and might have prodoced proof of tl^ir 
nocency ; it is therefore enacted, that no fuch decree of 
innocency quoad hoc fhould give fuch perfon any title to 
enter upon or enjoy any other lands^ than what were 
particularly mentioned in fuch decree* 

ifinoctnts Wt And bccaufe feveral perfons had been decreed innocent, 

^^ocJIdi?^ but had neverthelefs not been reftored, but had been left 

againft them, to the courfe of * kw for the recovery of thefr poffeffions, 

by trying their titles, it is thereby enaded, that the defend- 



* This was where a papift was innocent, and pretended a title to land, tad 
fummoned tbe proprietor to appear before tbe comnitffioaers, aad tktt proprietor 
not onl/ denied the innocence but likewife the titJe of she papift chtining tbe eftate^ 
there if bis iimoceacf was found, he was fovod inaocent at Uirge and left to tbe 
law to tr7 his title to the eftate. 

antff 
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ants ia fuch claims fhpuld within three months make 
their eledion, whether they would relinquifli the poffef- 
fion of the lands in controverfy to the King, and refort 
to other forfeited lands for their two thirds, (Sc. or abide 
a trial at law ; and if they fhould eled a trial, and the Jrifh 
claimant ihould fail to profecute his title, or a verdid 
and judgment ihould pafs againft him, then the adven* 
turer, foldier, &c. was to hold the land to him and his heirs ; 
but if a verdid and judgment ihould pafs for the claimant^ 
or no fuch eledlion ihould be made, then the adventurer, 
f^Idier^ fSc. was to be excluded from demanding his two 
thirds. But it is thereby direded that no other title ihould 
be given in evidence by fuch Iriih claimant, but fuch as 
was alleged in the claim exhibited before the commif- 
iloners. ' 

And the ad further dire^ls^ that in cafe of doubts or Doubts 
defers ariiitig or appearing therein, the commiiSoners ^'^"'^ ^ 
rtight, vvi thin two years next after their firft fetting, acquaint Lord Licutc- 
the Lord Lieutenant and council therewith, and that fuch ^^^ 
order of amendment or explanation as they ihould make 
in writings within the ftid two years, and enrolled in 
Chancery, ihould be as effe^ual is if it bad been part of 
the ad. 

And in confequerKe of the laft mentioned claufe in the doubts h^ ^ 

forcgoihg aQ, and of certain doubts propofed to them by ^^^^ Lfeutc- 

the commifficwicrs, they did by an order of council, bearing councik 

date 9 April 1666 and enrolled in the Court of Chancery, Eftatesfefzed 

order and declare, firil, that all eilates, &c. which did on the ftqueftcred, 

23d of October 1641, or at any time iince, belong to any takcn^ndad- 

Iriih papiit, or which had beea returned by the civil fur- Hged for- 

tcy, or Down furvey, as belonging to any Iriih papiil, and ygfted in Wiw 

which^ at any time after the 23d of Odobcr 1641 were JJ*fj^^^fy^^ 

felzed, thcr proof. 
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feized, or feqiicftcred, or vefted in his Majcfty, upon account 
of the rebellion (excepting fuch cfiates as had been decreed 
to innocents, and belonged to them on the 22d of Odlober 
1 641, and excepting fuch lands as had been reHored to 
the former proprietors by fome claufe in either of thofe 
aQs, and excepting any lands for which fome judgment 
or decree was had by a proteflant in the late courts or 
pretended court of claims, or in any of the four courts, 
before the 22d day of Auguft 1663) fliould at all times 
thereafter in the four courts fitting in Dublin, and in all 
courts of juftice, and in all trials, actions and fuits, both 
in law and equityi as well between his Majefly and any , 
of his fubjeds, as between party and party, without any 
further proof, be always confirued to have been feizcd, 
fcqueftered, and from the 23d of OdXober 1641 forfeited to 
his Majefly, without any inquifition or office found, &c. 

After adjudi- And fccondly, that after the commiffioners for executing , 

w^^,d.TZ ^^^ ^^^^ ^^« ^^" have adjudged any of the faid lands, (6 

uftcrccrtifi- vcflcd or forfeited to his Majefly, to any perfon or perfbns 

tent p^<^ wh© by the faid afls are * entitled thereunto, and fhall have 

the Tights of granted their certificate accordingly, and letters patent 

(except o'' fl^aM be thereon pafTed, the rights, titles, and interefls of 

^"*!Sw ^' all perfons whatfoever who had not been adjudged inno- 

cyer con- Cent, as Well fuch as were proteflants as papifls, fhould 

bL"r^^"^ be thereby concluded and barred for ever; other than 

fuch rights and titles which fhould be referved in the 

letters patent ; and other than fuch rights as are the proper 

a£t of the party, to whpm fuch letters patent fhall be 

granted, or of thofe under whom he claims as heir, 

executor, or adminiflratorj and other than fuch debts, 

* By ihi pirfins tntitUd muft be imderftood perfons entitled bj the ad to receif e 
certificates. GUb. ante a 16. 

leafea. 
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feaibs, and payments whereunto the fanie are by the faid 
ads made liable ; and that the faid lands, iyc. in the (aid 
letters patent contained, fhould be by the iaid ads con- 
firmed, according to the feveral eftates thereby granted, 
againfl the King and alt other perfons bodies politick and 
corporate. 

And thirdly, that all adventurers and foldiers, their heirs What eftate 
and affigns, fhould have and enjoy an eftate of inheritance JcrVawTrob 
in fee fimple in fiich lands as ihould be certified to belong <)i>rs (hall 
to them; unlefs fome lefTer eflate fhonld be therein ex- landVfoad- 
prefsly limited ; and that in cafe fuch lefTer eflate fhould judged, \ic. 
be fb limited, the party fhould be reprifed out of other 
lands, fo as to make up his two third parts, by the faid 
a€ls intended to him, equal in worth and value to others 
who fhould have eflates in fee fimple certified and granted 
to them. 

Upon the conflrudion of thefe a£ts, a confiderable Determiaa- 
quefUon arofe, whether the eflates of innocent papifls |o "he'^tcf-^ 
reflored were liable to quit rents. When the fettlement tion whethet 
of Ireland was under confideration before King Char. II. ^^^^ ^J"" 
previous to the paffing the declaration, the Irifh papifb pifts were 
urged that they fhould only hold by their old tenures, and J^Si ^ "^"^^ 
pay their old rents ; but the agents on the other, fide 
(amongfl whom was the earl of Orrery) infifled that as the 
rebellion was begun by the papifls, whereby the King was 
fo long deprived of his ancient revenue, the papifts ought 
to contribute equally with the new interefis for its future 
augmentation. . After the declaration, and when the ad of 
fettlement was before the council, the papifls again urged 
this point ; but the commifiioners from the lords juflices 
anfwered that this matter had been fettled by the declara- 
tion, and the former arguments were ufed in fupport of 

Vol. I. Gg the 
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the charge, and the bill paiTed without alteration M iQ 
this points 

But when all the decrees of innocence were pafled under 
the a£t of fettleraent, and the eflatcs put in charge for the 
quit rents, it was made matter of doubt, whether under 
that ad they were liable. And. the point was brought 
under coniideration of the court of Exchequer in EaAer 
term, 1665, in the cafe of the King againft Gerald Dardis^ 
which was as follows : 

He, being charged fyc fome lands in the county of Weft*- 
xneath, came in and pleaded his decree of innocence ^ the At* 
torx^y general replied, that be would notprofecute further, 
and did not deny the lands being put out of charge, with . 
a laving for the arrears before the 1 5 th day of June, 1663 1 
the court accordingly gave judgment of exoneration : Anii 
the lands of innocent papifls were taken out of charge, 
and fo continued until after the zGt of explanation ^. 
When that afit paffed they were a^ain put in charge v 
and the point came again into queftiom in Hillary term» 
1667, in the raie of the King again!); the fame Gerald 
Dardis, as follows : 

. After praying oyer of the charge, Dardis pleaded, that 
be£>re the charge, viz. 22d of Odober, 1641, he was 
feized of thefe lands in his demefne as of fee^ that being 
fo feizcd, I £1 of May, i6j3, the lands were feized and fe- 
queftered ; he then pleaded the 9£k q£ fettlement, and the 
exception in favour of pnocent papiAs ^ and his decree of 
innocency, and the former difcharge, and the ad of ex* 

* Tbofc rent! amovntcd at^his tiioe (o ^10,000^ at appears hy a leUor of tbe 
Dttkc of Onnond to King Charles 11. Carte, a voL app. p. S7. 
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planatioiiy coafirBung the decrees of ianocency. The 
Attorney general replied, admitting the feveral matters fo 
pleaded, that the danfi; in the aGt of expUnktion by which 
all lands veiled in the King by, or reftored by virtue of, 
any decree, or by virtue of any claufe in either ad, and 
not particularly excepted from quit rents in the fame 
clau&, (hould be liable to quit rents, and aterred, that the 
lands in quefiion are not exempted by exprefs words, and 
that the rent in queftion was a quit rent, according to the 
rule in the a£t of fettlement. Dardis demurifed $ and the 
Attorney general joined in demunrei^ ; and after many ar* * 
goments, and great deliberation, the cowt gave judgment 
for the charge : for that the lands of innocent papifti were 
veiled in the King, and reftored by virtue of decrees, and 
jthofe decrees confirmed by tho ad of explanation, and 
confequently they fell within that claufe in the ad which 
chargjDs quit rents; and there are not in either ad any 
exprefs words Co exempt thera, as there aore with regard to 
innocent ptoteftants* 

And afterwards, Michaelmas term, 1670, upon motion Mlchacinuis 
made by John Temple, knight, fetting forth, that in the ^^'j^'J^??' 
roll tranfmittcd by his Majefty's late commiiSoners for ^hcTaiidiof 
executing the ads of fettlement and explanation, for the ^^^^i^^ P?" 
charging the eitates of mnocent papms, there were many be put in 
lands left out of charge, and others unduly charged with <^^*'g«- 
more acres than were in the Down furvey-, and therefore 
defiring that fuch lands fo omitted out of the roll, and in- 
cluded in the refpedive decrees of the faid innocent papifis, 
might be brought in charge, by his Majefly's Surveyor ge- 
neral, and that where any fuch miflakes (hould be in the 
roll of innocency the fame might in like manner be certi- 
fied. It was ordered that his Majefty's Auditor general 
fhould, upon certificate of the Surveyor general, bring in 

G g 3 charge 



Digitized by 



Google 



22$ Op the exchequer and 

charge all fuch lands fo decFeed to any innocent papift, and 
fo omitted out of the faid roll in charge ; and that he like* 
wife, upon the like certificate from the Surveyor general^ 
fhould afcertain where aay mifiake fhould be in the faid 
roll, fo that his Majefty's rents might be thereby afcertained j 
whereof the Auditor general, Surveyor general, and all 
other officers of the court were to take notice. 

Innoccot pro- And on the 13th of December, 1673, in the cafe of the 
riring under ^^^g againfi Malouc, the qucflion being, whether an in- 
'"S?"w^ nocent proteftant deriving under an innocent papift fhould 
^Ipticnt.**^ be liable to quit rent, the court were of opinion that he 
was, and gave judgment for the King. 

By the flatutes of 10 Will IIL c. 7, 10 Will. III. c. i8> 
and 2 Ann, fefs. i. c. 9. there are feveral provifions made 
for quieting pofTeflions under the a6ts of fettlement and 
explanation, and barring ancient claims ; but thefe ads, 
being now of little ufe, are not neccflkry to be infcrted 
here. 



CHAP. 
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CHAP. XXIL 

Op the forfeitures in this KINGDOM by the 
REBELLION IN 1688. 

VERY fhortly after their Majeftics, King William and V'^^l^^^^" 
Qjieen Mary, had accepted the Cjrown of thefe 
realms, which was on the 13th of February, 1688, a re- 
bellion broke out in this kingdom in favour of the late 
King James II, encouraged and affifted by the French King; 
which, after it had raged for near three years, was quelled, 
and the Iri(h reduced to obedience, at the expenfe of the 
people rf England J for which reafon, and as the forfeitures 
were very confiderable, (many perfons of this kingdom of 
large properties having been engaged in the rebellion) the 
parliament of England, notwithftanding the royal pre- 
rogative, and the right claimed by the Crown to the 
difpofal of thefe forfeitures, took upon them to difpofe of 
them as they thought fit; and even to re-affume almoft 
all the grants which the Crown, in virtue of this preroga- 
tive and right, had made to feveral perfons of feveral of 
thefe forfeitures. 

Now the ftate of thefe forfeitures upon this rebellion, The^ftatcof 
and the manner in which they were difpofcd of, were as uret^l^how 
follows, as appears by a report made by the commiflioners *<pofed of.. 
of the revemie to the lords juflices the 3d day of June, 
^693. 

Soon 
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Commlffioh Sooii aftcf thc rcdudion of Ireland, their Majeftics 
£)ifo^"lnd granted a commiflion to the Earl of Longford, and others, 
others. for feizing and fecuring all forfeited goods, chattels, and 

eftates, dated the 12th of July, 1690. 

And rcprc- Upon which the commiffioners of the revenue, by their 

$i£ftTt br letter of the 17th of July,. 1690, to Sir Robert Southwell, 

the coromif- reprefentcd to his Majefty that they were empowered by 

^cvemit! ^ tbeir commiflion, as well as by particular direSions of the 

lords of the treafury, to take care of the forfeited eftates 

and cflfeds belonging to rebels in this kingdom ; and that 

the .management thereof by them, and their colIedors« 

within their refpedive diftridls, would be much poore 

effedual and lefs chargeable than by others. 

His Majefty't His Majefly by his order of the 23d of July, 1690, fig- 
b!?whfch*tbe' nified bis pleafure, that the f^id couttnifllofters of feizures 
commiffioners (hould uc verthclcfs continuc to a^' by virtue of their com- 
were^to^fcizc mifliou, but that all feizures that were made by them 
and to tranf- fhould be traofmitted to the commiflioners of the revenue* 
commiiTioiiers to the end that fuch forfeited goods as were periihablc 
of the rcve- might be difpofed of; . and that the houfes and lands might 

be fet for a year by the faid commiflioners of the revenue; 

the produce thereof to be paid to their Majefties receiver 

generaL 

Andfevcrai And purfuant to this order, and to a fubfequent otder 
wrSJiV' of the lords juftices, dated the 29th of September, 1690, 
tranfmmed the commiflioners of feizures did tranfmit to the commif- 
Sc^commtf. ^^"^^9 of the revenue the returns of lands and goods 
flonersofihe felzcd by their fub-commiflioners, contained in feveral 
revenue.^ fchedules or lifts; which the commiflioners of feizures 
certified to be true copies of the returns made to them by 

their 
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their fub-commiflioners. But this was not done till the 
months of Odober, November, December, 1689, and Ja- 
nuary, 1690, as appears by the dates of the feyeral tranf- 
mits (igned by the commifiioners of feiznres. 

Thefo (chedules being fo tranfmitted, the commiffioners ^^^ ^«nt , 
of the revenue eaufed fueh of them as related to perfonal latcd w per- 
eftatet f o be tranfcribed, and fent to the feveral coUedors ^^^J «ft*^«« 
in whofe diftri^t^ fiich perfonal eftates were, with inftruc- ^iiJeum.^^ 
tions, which were approved of by the lords jufticcs, to 
them to demand and receive the goods, dock, &c. therein 
mentioned fi-om the fub-commiffioners, (giving acquit-^ 
tances for the fame) and alfo to difpofe of them, when re- 
ceived, as therein din&ad. 

The epmmiffioners of feizures' being fuperleded by war* Tkc comnuf- 

nmt under the great fea!, dated the 6th day of February, fefeSISs fe- 

1696, it wa^ tliett thought neceffary for their Majefties p^feded, and 

fervice, that the origififal rdttarns of the fub-commiflioners, mu?5ofdid 

^hea in the hands of the diffolvcd comAiiflioners, (honH be [^'^. 

lodged in the Chief retoembrancer's office in the Exche- Ex^ucr-^ 
quer, there to remain on record, as a check upon all fuch 
perfOQS as had been concerned in the forfeitures 1^ which 
was done accordingly* 

And purfuant to the before-mentioned inftru<£Hohs the ?*^^*' 
feveral coUedors demanded from the feveral fub-commif- goo<i!f5'r. ^ 
fioners^ the goods, -com, flock, Qfc. wherewith they were ^^ ^^ ^^ 
charged m their faid fchedules» and made inventories of ^^drnvrned^ 
fuch part thereof as they received ; which, with the ac- wj^entortct t» 
counts of their proceedings^ from time to timc^ they re- fiooers of the 
turned to the commiffioners of the revenue. revenue. 

But 
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Keafons te- 
toraed b the 
fub-cominif- 
iioDers whj 
but a finali 
part of the 
goods could 
be received. 



But though the returns made by the fub^commiilioners 
were very large, and carried with them an appearance of 
<:on(iderabIe quantities of forfeited goods, ib'c. yet by the 
reafons entered in the margins of the faid returns by the 
fub-commiffioners themfelves, it appeared that but a fmali 
part of them could be expected to be received by the col* 
ledlors ; thefe reafons fetting forth that the goods ipecified 
were either claimed by perfons under protedion, or de- 
tained by proteftant landlords for rent due to them from 
forfeited tenants, or were feized on and embezzled, jor de- 
ftroyed by the army. 



Thefub-com- 
miifioners not 
accounting 
fairljfor the 
goods, Wr. 
perfonal ia- 
terro^toriM 
exhibited to 
them. 



The commiflioners of the revemie finding by the re- 
turns of their coUedors, and by other informations, that 
there neverthelefs remained with feveral of the fub-com- 
miilioners confiderable quantities of forfeited goods, floek, 
&c. which they ought to have delivered or accounted for, 
did in Michaelmas term, 1691^ confult with their Ma- 
jellies council, and ibon afterwards with the Barons of the 
Exchequer, what method would be moil proper to bring 
the fub-commiflioners to a full and particular account^ 
ypon which it was refolved that perfonal interrogatories 
ihould be ^exhibited to them, and Ibat upon perufal of 
their anfwers fuch further profecution ihould be made as 
tjie court ihould think fit > 



Ifiterrogato- 

ries filed, and 

fhort anfwers 

thereto, 

whereupon 

informations 

advifed. 



Accordingly, interrogatories were on the iqth day ot 
February, 1691, filed, and feveral of the ful>commif- 
fioners, and perfons employed under them, examined 
thereon; but upon perufal of their anfwers the King's 
council found them fhort and evafive, and that there vfras' 
reafon to proceed againft fome of them in another method^ 
which it was refolved ihould be by informations in the 

Exchequer ; 
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EiLchequer, and the profecutton was preparing and carry- 
rng on, when the late commiflioners of the revenue were 
fbperfeded in Augufl 169 a. 

When the revenue was comnaitted to the manage- The reafoa* 
ment of the commiffioners, it was declared at the fame 
time, that there would be very foon a parliament in 
Ireland ; and the commiffioners had fcarce entered upon 
the reft of the bufinefs, and began to inquire into the 
nature and condition of thefe forfeitures, when (the elec* 
tions being over) it appeared that feveral of the com- 
miffioners and fub-commiffioners were chofen members 
of the houfe of Commons ; and the commiffioners be- 
lieving it not fit for them to give any trouble to the 
members at the time of their fitting, they concluded it 
beft to refpite all proceedings of that kind till the rifing 
of the parliament 

And upon the prorogation of the parliament therfc a new com- 
ifTucd immediately a new commiffion to inquire exprefsly ""Jj^^^.^o in- 
into the perfonal forfeitures, which in that branch fuper- perfonai 
fedcd that to the commiffioners of the revenue, fo that ^^'^«"^^«»- 
for thefe reafons they did not at all intermeddle in the 
faid matter. 

This is the fum of the proceedings between the com- 
miffioners and fub-commiffioners of forfeitures, and the 
commiffioners of the revenue, concerning thefe forfei- 
tures. 

Now the manner in which the collcdors accounted The manner 
for the fame to the commiffioners of the revenue was cdl^aofs^ij. 

as follows. ' counted to 

17 , T TT V - ihe commifll- 

VOL. 1. Ha As oncraof tie 

revenue. 
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As to the 

perfooal 

cftates. 



Charge how 
afcertainfd 
on the col- 
lea 8. 



How dif- 
charged. 



'^As to all the goods, corn, ftock, &c. which came to 
any of the colledors hands, they at feveral times return- 
ed up particular accounts thereof, in the charge part of 
which they made themfclves debtors, according to the 
feveral inventories to the faid accounts annexed, for all 
the goods, &c. which came to their hands, whether the 
fame were received by them from the fub-commiffioners, 
or feized by themfelves, or received from the commif- 
faries general of provifions by orders of the govern- 
ment ; and in order to afcertain the faid charge the better 
upon them, they were required to make affidavit that 
their faid accounts contained all the goods, &c. that had 
refpedlively come to their hands. 

The difcharge parts of the faid accounts contained the 
manner how the faid goods in particular were difpofed of 
under the following heads, viz. 

Goods delivered, by orders of the government, or by 
orders of the court of Exchequer, and the late commiffi- 
oners, to perfons that made out a right to the fame $ 
eftimated at about ^^5000. 

Bread, corn, hay, and oats, and other provifions, &c. 
delivered by order of the government to the commiffaries 
general of provifions. 

Bullocks, oxen, or horfes, fit for carriage,- or draught, 
delivered by like order to William kobinfon, and Francis 
Cuffe, Efqiaires, for the ufe of the train of artillery. 

Goods, 
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* .Goods, ^c. fold by publick cant, purfuant to the ia- 
flrudlions before mentioned \ as to which the colledlors 
were required to make oath, that the fame were fold for 
the particular rates charged in their accounts, for their 
Majefties bell advantage, without any private benefit to 
themfclves. 

Goods remaining undifpofed, being for the moft part 
lumber, and goods of fraall value, which the collec- 
tprs by order of the commiffioners of the revenue deli- 
vered to the commiffioners of infpec^ion. 

Several of thefe accounts pafled upon oath in the Ex- 
chequer, as the refpedive colleQors could be fpared to 
come up to pafs their general accounts. 

The commiffioners of the revenue alfo received from Several bonds 
the commiffioners of forfeitures feveral bonds, taken by a*^«> ^i^^'vewd 

t 1 • /• I *'m • /- o by the com- 

them or their fub-commimoncrs, amountmg to ^loZ^Q, miffioners of 
forae whereof were from proteftants in poffeffion of lands ules^^o^the 
by mortgage from the forfeiting proprietors, amounting commi/Tio- 
to ;^5900. The condition of the bonds was to account to "eJ^nue ^^* 
their Majefiics for the overplus profits of fuch lands •, but and how dlf- 
by the calamity of the times, the lands were not found P^^ ®' 
worth the intereft of the money j others were from pro- 
teftants not forfeiting, or papifts under protection, laying 
claim to goods which had been feized, amounting to 
^1^390 J the condition to anfwer the value of the gopds 
therein mentioned, if their Majefties title fhould be made 
out in a fliort time limited; but this condition putting 
the proof upon the King made the bonds of little or no 

H h a value; 
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value; fome few of thefe bonds were lodged in the Ex* 
chequer in order to profecution, the reft were delivered 
to the commiflioners of infpedtion as aforefaid. 

The goods It is to be obfervcd, that all the goods for which the 

£'ndl*'were^^ faid bouds Were taken were likewife returned as a 
taken aifo charge by the late commiflioners of forfeitures in their 
'Sgt *^* fchedules of forfeited goods, which fwelled th^ir accounts 

by two charges for the fame thing, amounting each to 

the fum of jC^2390. 

Proceedings Having thus givcu an account of the proceedings of 
of the com- ^Y\c latc commiffioners of the revenue concerning the 

miUioners of .•,/% /-/••« i-x>t-n* • 

Che revenue pcrfoual cftatcs forfeited to their JVlajefties, it now rc- 
eftates'*** mains to give an account alfo of the real eftates. 



Older to fee The ofdcr before mentioned from the lords juftices, of 
ileyw! ^""^ *^^ ^9**^ ^^ September, 1690, which dircflcd the com- 
miflioners of forfeitures, to deliver to the commifli- 
oners of the revenue lifts or fchedules of all the lands 
feizcd by them or their fub commiflioners, did alfo diredl 
the commiflioners of the revenue to fet the fame for one 
year, for their Majefties beft advantage, purfuant to 
certain methods propofed to the lords juftices, and ap- 
proved of by them. 

Fmrtlwr order The lifts or fchcdulcs of forfeited eftates, which were 
laoA^ forgone ^'^ delivered to the faid commiflioners, appearing to them 
jotr. to be very faulty and deficient, in not returning lands of 

perfons forfeiting, and in returning lands of pcrfons not 
forfeiting) upon reprefentation thereof to the lords jufti- 
ces, their lordfliips did by their order of the 7th of 
Odober, 1690, dired the commiflioners of the revenue 

to 
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to fet all fuch laods for one year as (hould appear to them 
by information, or otherwife, to be forfeited to their 
Majellies, not tieing themfelvcs up to the returns of the 
commifSoners only. 

But in fome cafes, where the faid commilfioners per- Adjournment 
ceived a combination among the bidders for fome of the where com- 
faid lands to be fet, they fometimfcs adjourned fetting ^'JS*"]^"^^** 
the fame till a further day, whereof they then ordered 
further publick notice, to procure more bidders for the 
lands ; particularly in the cafe of fome baronies of the 
Earl of Antrim's eftate, and other lands. 

And fomctimes they received fpccial orders from their Some lands 
Majcfties and the government, to fet particular lands at o^rjer^o^thrfj 
a certain rent without canting, the yearly value of which Majefties, not 
at the time they were fet, amounted to about the fum of ^ ^*"'' 
j^74a8, tho' adually fet but for ^5571. 

Thefe orders were granted, either purfuant to a claufe Purfuant to 
in his Majefty's declaration, for perfons that would come deciaranon or 
under his protedlion, wherein it is declared that they ^V ^^™* ^^^' 
(hould be allowed out of their forfeited eflates a propor- 
tion for their maintenance according to their qualities, or 
elfe for fome fcrviccs done. 

But as well for the year 1691, as the year 1692, How the 
there were feveral parcels of lands ported by the com- ncM^roce'ed, 

miffioners to be fet as aforefaid, for which no bidders cd where no 

• •11 

appeared; of thefe lands the commiflioners caufed lifts piaied.*^' 
to be drawn out, and fent them to the refpeQive collec- 
tors in whofe diftridls they lay, to fet them for one year 
for their beft advantage, which the colledlors did, as to 

fuch 
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fuch as they could get tenants For; but in feveral counties, 
tlie country being fo full of rapparees, the improve- 
ments for the moft part deftroyed, and the lands wafte, 
(particularly in the counties of Longford, Limerick, 
Tipperary, and in the moft part of Conaught, Gfr.) no 
tenants for one year could be had for them : but for fuch 
of the faid lands as were fet by the coUedors^ or inhabited 
by any tenants, the coUedtors charged themfelves with the 
produce thereof, in their accounts upon oath in the 
Exchequer. 

The commif- The commiflioncrs of the revenue, the firft year they 
fioncrsof the f^^ j|j^ f^jj lands, took care to increafe the rents thereof, 
according to the number of acres- forfeited, and the cojrn 
and fallow that appeared to them to be on 6ach'pafc^r6f 
land, by the propofals of the perfons bidding, or by other 
informations ; and added a claufe in the leafes, that if 
there appeared any more corn or fallow than what was 
valued and included in the' rent of each Icafe, the leffee 
fhould pay at the rate of 20s. per acre of corn, and, 5s. 
per acre for fallow, for fuch overplus, and the colledors 
had diredlions to inquire and return in their accounts, 
where they found any fuch overplus; but the greateft 
part of the corn and fallow returned by the fub-commifll- 
oners of feizures, to be fown, or made on the forfeited 
lands, did appear not to be forfeited, but to belong to the 
tinder tenants, who fowed and made the fame, and who 
were generally either proteftants, or papifts under protec- 
tion, who could pay no more than the rent refcrved on 
them, where they had leafes from the forfeiting perfons, 
or the cuftom of the country for the {landing thereof, 
where they had none* 

In 
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In the leafes made by the commiflloiiers, there was a And referved 
claufe that the rent therein referved fliould be paid to 'berenMclw 

* over and 

their Majefties, clear, over and above all taxes, charges, above ail 
&c. whatfocvcr; whereas other landlords did allow their ^"^'' 
tenants the militia money, and other extraordinary charges 
which at that time lay heavy upon the country. 

And the commiffioners did in feveral cafes (when they And obliged 
could) oblige the tenants that took the faid lands, the [^VcTo^unl.^'' 
firft year, to be accountable for the arrear due thereout able for the 
before they took them j and where they could not, befor"thef 
they gave it in their inftrudions to levy, from thofc took, 
that enjoyed the faid lands before they were fet, all fuch 
arrears, or fo much thereof as could be got, which the 
colledocs in their accounts on path charged themfelves 
with. 

Lailly, feyeral of the leafes made of thefe lands by the New order 
commiffioners having determined the firft of November, [^^J^^"^"^^^^ 
1692, and the commiffioners having informed the then 
chief governor thereof, he ordered them to fet the fame ^ 
for three years \ but when they were going to proceed 
thereon, he countermanded the order, direding them to 
give notice to the faid tenants, that they fhould refpedively 
continue to hold the lands for the half year ending at 
May following, upon giving fecurity for payment for the 
laid time, after the rate they paid by their expired leafes j 
to the end that all the leafes that fhould thenceforth be 
made of the forfeited lands might commence from May 
day, 1693, which they did accordingly by publick 
notice. 

But 
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BlU before tlie 
Coiuiniilioo* 
ert of the re* 
venue fet 
them, a com- 
niiflion iiTued 
to infped and 
inquire into 
the forfeited 
laodi. 



DIffereocee 
between the 
Kin| and 
boQie 'Of 
Commoni 
concerning 
thefe for- 
fettorea. 



The King 
grants them 
away as he 
thought fit. 



But before the time came for their making fuch leafcs, 
a new commiffion iiliied to commiflioners, empowering 
them to infpedt and inquire into the value and manage- 
ment of all the faid forfeitures, and to fet all the forfeited 
laods, with many other powers; as may appear by the 
enrolment of the (aid commiiBon in the rolls office of this 
kingdom *. 

But great differences foon after arofe between his 
Majefly and the Engliih houfe of Commons, concerning 
theie forfeitures ; it having been refolved by them that a 
bill (hould be brought in, for attainting the perfons who 
had been in rebellion in England and Ireland, and for 
confifcating their eflates, and applying the fame to bear 
the charges of the war, referving to the King a power to 
difpofe only of a third part of them ; which was confi-^ 
dered by the court party as a violation of the right of the 
Crown, for that his Majefty had an undoubted right, in 
virtue of the prerogative, to difpofe of thefe forfeitures as 
he ihould think proper. 

However, as this bill was likely to lie long before the 
lords, many petitions having been offered againfl it, the 
King, in order to bring the fefRon to a fpeedy conclufion, 
had promifed that the matter fhould be kept entire until 
the next felfion 5 whiqh palling away without any proceed- 
ing in it, his Majefty thereupon granted away all thefe 
confifcations as he thought fit. 



• There are three of thefe commiflioncrs enrolled in the rolls office of the fol- 
lowing dates to wit, 12 November, 4 Will. III. 29 March, 7 do. and a+Fcbruarj, 

-'8 do. 

It 
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It was then immediately alleged that.thefe forfeitures 'Debatwih 
would yield a million and a half in value. Great obje^ions ^^^^r^„"^^ 
were made to the merits of fome who had the largeft thefegranw, 
fhare in thofe grants. Attempts had been made in the }^^l^\o^' 
Irifli parliament to obtain a confirmation of them ; but the theicof. 
earl of Athlone's only, was confirmed^ Co that it became 
a popular fubjed of declamation to arraign both the grants 
and .thofe who had them. Motions had been often made 
for a general reafTumption of all grants made in this 
reign; to which it was anfwered by the court party, 
that fince no fuch motion was made for the reafTumption 
Qf thofe made in the reign of King Charles II, notwith- 
Handing the extraordinary profufion of them, and the ill 
grounds upon which they were obtained, it fhowed both 
a difrefpedl and ingratitude, if, while no other grants were 
reafTumed, this King's only fhould be called in queftion ; 
and they propofed, that if the retrofped were carried back 
to the year i66o, they would confent to it, and urged 
that what would arife by fuch a retrofpedi would be worth 
while. But the infinite perplexity that would be occafioned 
by the unravelling, after fuch a length of time, the many 
fales, mortgages and fettlements, which had been made 
purfuant to thofe grants,, was an unanfwerable objedion to 
this propofal. 

But at length a. more efledual method was taken j for An aa: by 
in the lothand nth years oChis Maiefty's reign an ad whjchacom- 
Of parliament palled in England, whereby a commimon granted to 
was given to {even perfons named by the Commons, to foiruiTcfnto^ 
inquire into the value of the forfeited eftates fo granted thefc for- 
away, and into the confiderations upon which thefc grants 
were made. 

Vol. L li AccordingFy 
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ing the value Hamilton, Henry Langford, Sir Richard Levinge and Sir 
wddep?«kN Francis Brewfter proceeded in the es:ecution of this com- 



Zeai of the Accordingly thefe commiflioners, namely, the earl of 
[Hm'^'ct." I^roghcda, Francis Annefly, John Trenchard, James 

of 

and depreciftt , 

ing ;he merit milfion,^ in which they mowed that out of the falc of the 
t^^^ ^'"" confifcated eftates ^0^699,343 might be raifed. They 
difagreed in fome points, which caufcd the report to be 
HvTed tt^'ibc delivered to the houfe by four only of the feven commifli- 
hoofc by four oners ; the other three, namely, the earl of Drogheda, 
^"^* Sir Richard Levinge and Sir Francis Brewfter, refufing to 

fign it, thinking it falfe and ill grounded in fcveral parti- 
culars, of which they fent an account to both Honfcs; 
but no regard was paid to their memorial, nor any inquiry 
made into their objedions 5 the fpecious propofal of railing 
fuch a large fum towards difcharging the publick debts 
prevailed fo with the houfe, that no complaints againft 
the proceedings -of the commiflioners could find' admit- 
tance, and all the methods ufed to difgracc the report had 
the contrary efFc£l ♦. 

The 

* The report confifted of ninety aftklet, tbe clitef of wUdi tre tbeiii. 

The number of acrci in thfi feveral counties belonging to forfeiting 7 ofo^in* 

perfons. J «*<»o,79a 

Which being worth ^^2 11,623 * J^^t «t ^x years purchafe for a I /« arc 
life, and at 13 years for an inherkance» amounted to | ^ )» J 

Out of thefe lands, the eftates reftored to the old proprietors by the'^ 
articles of Limerick and Oalway are Tallied at £7M«9*3> ^i^/ 
thofe reftored by royal favour at jC*6o»863, after which ^nd V i^fi9%iM 
feveral other allowances, the grofs value of the eftates forfeitedA 
fince the 13th of February 1688 amount to ^ 

The No. of grants atid coftodtams (ioce the i>att1e of the Boyne under the .great 
feal of England are ^6^ fome of the piincipaJ of which are mtntipned, viz. 

Acres. 
To the lord Itomney 3 grants of 49»S<7 

To the tarl of Albermarle 2 grants of 108,635 

To 
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The Commons, having cxamiacd this report, came to Refoiueions 
an unariitoous refolution, that a bill fhould be brought in ^f Commont 
to apply aU the forfeited eftates in Ireland, and the grants "poa the re- 
thereof fincc the 1 3th of February 1688, to the ufe of the fhTfor°fcitmi 

publick; aad grams. 



To WlHiam Bentick (lor^ Woodftock) i5S,8io 

To the eail «f Athbne (occtiioiied hy the pailiament of Ireland) a6,48o 

To t he eart of Gtl wty 36, 1 48 

To the carl of Rochford two grants of 30, S ' * 

To the lord ConningCby 5>9^^ 
T« ootonel Gnftavus Haraaton, for Iris fervkei in wading through the^ 

Shannon, aiu) ftofmtag Athloae, at tho head of the Engliih C 5>S8^ 
grenadiers 3 
To fir Thomas Prendergaft for the jnoft valuable confideration of ) 

difcof ertog the aflafliflation plot 3 7>o8z 

The report alfo obCerves, that feveral of the grantees had raifed great fums of 
money by fale of their lands, amounting in all to jC68,i 55 ; particularly the earl of 
Atihlone (his grant being confirmed by a6t of parlmment) has £ald to the amount of 
j^ 1 7^6849 the lord Romaey X)o,fl47» and ibe earl of Albemaile j^ijooo*. 

In diefe and mod other articles all the commiffioners agreed ;• but a difference 
arofe amongil them on account of King James*^ private eftate, granted to hkn when 
duke of York. This e&ate three of the commtifioners, and particulacly Levinge,. 
would not allow to be forfeited, and confequently ought not to be reported. 
Whilft the houfe had this matter under debate, Mr. ArthurMoore, a member thereof, 
fent the commiffioners a letter of his own private motion, wherein he dire^ed them 
to make a feparate article of the Lady Orkney's grants, becaufe that might reflect 
tipfm feme hd^f meaning the King. Mr. Montague having learned the coBteots of 
Moore's letter, and being zealous to vmdicate the King's honour, which he thought 
^ruck at in the letter, complained of it to the houfe. Mr. Moore, being preifed to 
^eli his author, at firft excufed himfelf, alleging that he was under a private 
obligation not to reveal what had pafled in private converfation, bnt the houfe 
bMing upon it, he named Lord Chancellor Methuen, who was alfo member of the 
Ivoofe, who denied pofstivdy that he had mentioned any focb thing. The' houfe 
therefore refolved that the report was falfe and fcandalous, and a motion being 
made that the four commiffioners for Irifh forfeitures, who figned the report, had 
acquitted thomfelv^s with underfUnding and integrity, a warm debate arofe, and in 
the event it was refolved in their favour, and that fir Richard Levinge had been the 
author of (he groundlefs and fcandalous afperfionscaft upon the four commilfioners, ^ 

li 2 and 
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publick ; and ordered a claufe to be inferted thercia> for 
erefling a judicature for determining claims touching the 
fame. They like wife refolved, that they would not re- 
ceive any petition from any perfon whatfoever, touching 
the faid grants or forfeited eftates j and that they would 
take into confideration the great fer vices performed by the 
commiffioners, appointed to inquire into the forfeited 
eftates of Ireland. They alfo refolved, ^* that the ad vifing, 
•' procuring, and palling thefe grants had occafioned great 
** debts upon the nation, and heavy taxes upon the people, 
" and highly refleded upon the King's honour; and that 
^^ the officers and inftruments concerned in the fame had 
*' highly failed in the performance of their truft and 
Andprefeatcd " duty." And they voted, that the faid refolution (hould 
to the Kiogin j^ prefentcd to the King in form of an addrefs : which 

form of ao .*^ , , »r- r i /* t i 

addrefs, and bcmg done, the King anfwered, " that he was not only 
iifJS"fihcrc. " ^^^ ^y inclination, but thought it juftice, to reward 
xo. ^ thofe who had ferved well, particularly in the redudlion 

" of Ireland, out of the eftates forfeited to him by the 
" rebellion there; that the bng war 4x:cafioned great 
^ taxes, and had left the nation in debt^ and that the 
** taking juft and effedual ways for leffening that debt, 
** and fupportiog the publick credit, was what, in his 



and he was committed to the tower ; however, the grant to the countefs of Orknqr 
was placed at the end of the report under thefe ternu, vtz. '* a grant under the greet 
ftal of England, dated May 30th 169;, paflTed to Mrs. Elizabeth Villien, now 
cchiotefs of Orkney, of all the private eftatts of the late King James (except a 
fniall part in grant to the lord Athlone) containing 959649 acres, worth yearly 
i^'S>99S '^'' v'^'u^iC337»943 » out of which is payable ^^aooo a year to Lady 
•Sufaona Belafyfe for her life, and X 1000 a ) ear to Mrs. Godfrey for her lifei aad 
almoft all the old leafes deteroune in May 1701, when the eftates will anfwer the 
values above mentioned." This report was animadverted upon by many political 
ttads, and mora efpecially in one entitled yiii Rtgiumt or the King's right to grant 
fuifeiture8« wherein the value of the IriHi confifcations are reduced to-Xsoo^ooo 
and the report of thefe conunU&ontrs much ezpofed. 

" Opinion 
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^ opinion^ would beft contribute to the honour^ intereft, 
" and fafety of the kingdom/' 

This anfwer fo provoked them, that they refolved, Rcaflump-^ 
** that whoever advifed it had ufcd his utmoft endeavours JifoiSSl^"'* 
" to create a jcaloufy between the King and his people." p«<W by the 
They then pafTed the bill of reafTumption ; and ordered 
the report of the commiflioners for Irifh forfeitures to be 
publifhed ; and that the refolutions of the 1 8th of January 
and 4th of April 1690, relating to the forfeitures, the 
King's fpeech of the 5th of January 1690, the addrefsof 
the houfe of the 4th of March 1 692-3, and his Majefty's 
anfwer thereunto, be alfo reprinted with the report 
And they refolved, that the procuring or palling exor- 
bitant grants, by any metnber now or fiwmerly of the 
privy council, in this or any former reign» to his ufe or 
benefit, was a high crime and mifdemeanor. 

• 

In the reaflumption Ull little regard was fhown to the Ndregtrdkt^ 

purchafes made under the King's grants, and to the great J? ^^^-^^^u-ii 

improvements made by the purchafers and tenants, which to tbeTm* 

were faid to have doubled the value of thofe eftates* projcmcntt 

However, that fome juftice mJght be done both to pur- Trvfteea ap- 
chafers and creditors, thirteen truftees were named, in f^lf^^?^^^^ 
whom all the forfeitures were vefted, with authority to eftttes ami 
hear and determine all juft claims relating to thofe eAates, ^^'^ powers, 
and to fell them to the beft purchafers; and the money to 
be railed to be appropriated to pay the arrears of the army. 
They alfo refolved, '* that no perfon ihould be a truftee 
'* who had any office of profit, or was accountable to the 
^^ Kin{, or was a member of parliament ^ and that the 
" truftees be chofcn by balloting 5 which being done, 
•* the choice fell upon Francis Anneily, James Hamilton, 

•* John 
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John Baggs, John Trcnchard, James l(bam, Henry Lang- 
ford, James Hooper, Sir Cyril Wycbe^ John Cary, Sir 
Henry Sheers, Thomas Harrifon, William Fellows, and 
** Thomas Rawlins." 



cc 



(C 



There- 
aiTumpcion 
bill confoli* 
dated with 
the moiiey 
bill, and 
pafTed into a 



Eftates for- 
feited in the 
rebellion in 
1688. 



The contefts were very warm about pafling the bill, 
an4 in the end it was confolidated with the mone^r bill, 
which was to [>ai8 fot payment of the fleet and army, and 
under the title of a bill, '^ For granting an aid to the 
" King by the falc of the forfeited and other eftates in 
'" Ireland, and by a land tax in England/' It was then 
fent up to the lords, and after feveral conferences between 
them^ and much difference,, was pafled into a law ^* 

And by thia ad, vie. 11 and i a Will, ni.fefs. 2. c. a« 
Eng. all honours, manors, lands, tenements, rents, and 
xeverdons, in Ireland, whereof any perfons who flood con- 
vi£led or attainted of high treafon or rebellion in Ireland, or 
of other treafon committed in ibreign parts> fmoe 13th 
February, 168S, or fliould be convi6ted or attainted before 
the end of Trinity term, 1701, dr who flood convi^ied or 
attainted by reafon of being found by inquifltion to have 
died or been flain in adual rebellion fince the faid 13th 
of February, 1688, wefc feixed or poflefled or interefted 
in, or entitled to, or any in trufl; for them, on the faid 
13th day of February, or at any time after; or whereof 



* Among aU the bard/hips of this bill the cafe of the Earl of Athlone was moft 
fihgular ; the Commons had been fo feadbte of his good fervices fa rv^ocfog Ire- 
land, that they addreff<d the King to give hhn a recompenfe fuitabk thereto; the 
parl'ament of Ireland had confirmed a grant made to him of between 2 and 3000I. a 
year ; and he had fold to thofc who thought tbey had purchafed under an unquef- 
tionable title, yet no regard was bad thereto, and the cftate was thrown into the 
heap. 

the 
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the late King James II, or any in tnift for him, was feized Or whereof 

or intercfkd in at his acceffion to the Crown of England, il was f^"d 

arc veiled and fettled in tlie real poffeffion and feizin of the ^^*^ ^^^^^ 

truftees, and their heirs, executors, &c, according to the veftcd in. 

feveral * eftates and interefts which the faid perfons, &c. '^uftees. 

had therein on the faid 13th of February, or at any time 

afterwards ; to the end the fame may be fold and difpofed 

of for the ufes mentioned in the aci. And where any of Ta be fold 

the faid perfons were feized of an eftate tail only in the in^^e^a^"^' 

faid honours, manors, &c. the lame are thereby ena^ed to 

be veiled in the faid truftees, and their heirs, in fee iimple, Eftates tail 

to be fold and difpofed of as aforefaid; with a faving for trafteel^aVec. 

perfeii6<x)mprifod within the articles of Limerick or Gal* 

waft 

And all grants, demifes, furrenders, releaiesy cuftodiams,. Ail gnnts, 
€5"^. oi: difpofitiens, iince the faid 1 3th of February, 1688, faid fbrfetted 
made or granted under the great feal of England and Ire^ e^tes. lie. 
land, or feal of the Exdiequer i« Ireland^ or by ad of par*- of Fcbrwry, 
liament in Ireland, or oth^wife^ of any of the faid for^ '^^^» ^^^^• 
feited or forfeitable eilates or intereils, or of the eilate of 
the faid late King James, or of any of the quit rents, 
crown rents, compoiition rente, or chiefries, belonging to 
the Crown of Ireland, are thereby declared null and void. 



^ IntfacctfeofEllbiuidStcrave, io cbt c^wt of Chtnccr^ here, Mich. I7s8» 
a queftion mfO&y as a priocipal point id the cafe, as to what eftates were vefted ia 
the truftees by ihis a^. Lord Bowes Was of opinion that on\y th^ eftate or in- 
tereft, which the frrfon convided or atCMiited had ia the laiide» was vefted in the 
Jtruftees ; and on this opinion granted an iiTue. Bat on appeal to the Houfe of 
Lords of Great- Britain, they were of opinion that the lands of fach perfona are 
vefted generally ) and that all perfons, having reverfions, remainders, or incum* 
brancet, were to claim them within tiie tioK pnfocibcd, or to be wtcfaout semedy^ 
and that the jadgoKBt of the trafttes^as lobe foadiifive. 

And 
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Rewards to And a powcT was given the truftees to reward difc(>- 

difcovcreltof verers of any fuch forfeited cftates concealed, by giving 

them fuch proportion of the value^ after fale thereof, as 

they (hould think fit. 



foifeited 
eftatet con- 
ceaJed. 

Claims to be 
XDadeof 
e(Uces» 
charges, f^c, 
on tbelanda 
vefted. 



The trirftecs 
to be a court 
of record. 



And all perfons whatfocver, bodies politick and corpo- 
rate, having any cftate, right, title, intereft, &<:. charge 
or iiKumbrance whatfoever, in or to the lands, tenemeatSt 
&c. veiled in the tniftccs, before the 13th of February, 
1688, by reafon of any fettlement, judgment^ &c. afied- 
ing the faid cftates, virere thereby dircdled, on or before 
the loth of Auguft, 1700, (which time was by 12 and 13 
Will III. c 10. Eng. enlarged to the 25th of March, I702>) 
to enter their claims and demands thereto before the truf- 
tees; or in default thereof, every efiate, right, title, in- 
tereft, &c. in or to the faid premifes, was to be void, and 
the eftates fa liable thereto difcharged of and from the 
fame. And the truftees were to hear and detecmihe fuch 
claims before the 25th of March, 1701. 

The truftees to be a court of record, and their judgr 
ments or decrees to be entered of record in books of parch- 
ment to be provided for that purpofe, and to be final, 
notwithftanding any difability in the claimants. And all 
infants, feme coverts, idiots, perfons of infane memory, 
or beyond the feas, corporations, and all other perfons, 
bodies natural and politick, their heirs and fucceftbrs, and 
their intercfts were to be concluded by fuch judgment ♦. 

And 



* It was determined in the Kiag's bencb bere, m the cafe of Dixon and Anneflej, 
and tbe judgment affirmed, upon a writ of error intbeKing*^ bencb in England, 
Hilly 5 Ann. that the truftees bad no power to determine what lands were ?efted in 

tbem I 
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And that the truftees, upon allowing fuch clainw, for S*'™?^^ 
the better fecurity of fuch claimant, his heirs, executors^ and a copy' 
&c. ihould give certificates under their hands and feals, goodw- 
coiataining the fubflance of fuch claim, and the allowance 
thereof J (which certificate, or a copy of the entry of the 
decree or judgment in their books, was made evidence, in 
all courts, of the allowance of fuch claim) and that fuch 
efiate, right, title, intereft, ^c. or incumbrance, fo al- 
lowed, ihould never after be called in queftion by the 
ICing, his heirs or fuccefibrs, or by the truftees, or' any 
claiming under them, or any of them; fubje£ly neverthe- 
lefs, to the power herein after given to the faid truftees 
concerning the fame. 

Andt after th&expiration of the time for making fuch Tbe hods, 
claims, the truftees were thereby direded^ before the 25th ^JJj ^^ ^ 
of March* 1702, to fell the eftaCes anc^ interefts hefted in truftees by 
them, and not claimed, and the eftates and interefts P'*'**'^ ^^ 
claimed, as foon as the claims ihould be determined; fuch 
fale to . be made to any perfons, bodies politick or corpo- 



tbem I for ttiat no lands were intended to be rt^td ip them but fuch tands as be- 
longed to forfeiting peribns, or to King James fl. which was a matter thej could 
not determine i and chat their power to inquire which were thofe lands was only in 
the nature of an inquiiition: and that thcrefooe if an innocent perfon claimed an 
eftate of inheritance before the truftees, and his daim were difaihowed^ he was not 
prectoded from trying his title at lawf foi chat their jdetermination as to that matter 
was c^ram nomjiuiici. But it feemed to be admitted that their determinations aa to 
ckims of particular eftates, charges, or incumbranceSy were final and conclnfiye. 
Holfs, rep. 37a, 394. 

^. Bnt,b7 6 Ann, c.34*Eng. al^peribos claiming right or title to any of thoTo 
eftatesy or any incumbrances thereon, as not being Tcfted in the truftees, or on any 
other pretence, were limited co'profecute their claims in two years from the 24tb of 
J«M^ 1 708, in any court of record, or otherwife to be barred. 

Vol. I. K k ratc> 
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Such ts re- 
tnained unfold 
the 24tb June, 
1703, Tcfted 
in the Crowa 
under the ma* 
nagement •( 
the commif- 
fionert of the 
revenue. 



But the com« 
miHiooers 
cannot make 
leafes of 
them. 



Op TH© EXCHEQ^UER. jcsa 

i*ate> by cant or audion. And the power to the trudees 
to fell was af'terwards, by i Ann, c. 1 3. Eng. enlarged, to 
the 24th of June, 1 703. 

And by i and 2 Ann, fiat. 2. c. 2i. £ng, all efiates 

vefted in the trufiees to be fold> and which were not fold 

before the 24th of June, 1703, or otherwife difpofed of, 

purfuant to the former ad, were vefted in the Crown fot 

the ufes intended by the ad aforcfaid, fubjed to fuch 

orders as ihould be given by the parliament of England in 

that behalf} and from that day all powers given to the 

Irufiees ^cre to ceafc, and the tniftees were to deliver up 

to the commiiIioners*of the revenue, by indenture to be 

enrolled in the Exchequer here, all deeds, records, atid 

papers, in their cuftody, touching the premifes : and after 

that day the faid cotnmiflioners were to levy and colled 

«U the rents and profits of the faid forfeited ^dtes, ani 

pay the money arifing thereby, af^er all <:harges, into the 

Exchequer, there to be kept apart ftom all o^tt th6 

King's treafure, to be applied for the ufes afotefkid, ac^ 

wording to the orders of the parliament of fiftglaad* 

But it is held that tbc commiflioners of tbc rcvenuf^ 
cannot make any cffcdnal leafe m>( any part of thoi^ foir 
feited eftates which remain tindi^fed of, they having 
* only a power to levy and colled the rents, (St: and that 
fuch leafe moil be made by letters patent under the great 
feal. 



Whether 
they can 



Although the encouragement given to the difooverers 
give a re- of conccalcd forfeited eftates, by the power given to the 
viraid to dif- truftecs of allowing to the difcoverers a fourth part of the 

covered. ^ ^^^^ 
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value of ^hat fhould be fo dUcovered, be not continued " . 
by the laft mentioned ad, nor that power transferred to 
the commiflioners of the revenue^ yet it is thought that 
the commiflioners may, by his Majefty's diredions, make 
an allowance for fuch difcoveries, it being a necefTary and 
incident charge rdbtiiagthei^a. . i 
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CHAP- xxra. 

Of informations ik th» EXCHEQJJER: 



laforoMtioiis A N iDformation on behalf of the Crown^ filed fn 
wit* ^^^ ^^^ ^^^^ court, is a method of fuit for the recovery of 
moDcy or other chattels ; or for obtaining fatisfadlion in 
damages for any perfonal wrong committed in the lands 
or other poflelfions of the Crown. And it is grounded 
merely on the intimation of the Attorney general^ who 
gives the court to underfiand and be informed of the 
'matter in quefiion. 

The differest The moft ufual informations are thofe of intrufum^ debt, 
''"^* and dcvetierunti which latter is the Crown's adion of 

trover. But there is alfo a particular kind of informati- 
on, ftyled in rem^ when any goods are fuppofcd to be- 
come the property of the Crown, and no man appears 
to claim themi or difpute the title of the King* 

The proceft Upon the above general kinds of information the At- 

SctS^. torney general may have an attachment for the firft procefs 

if he requires it; upon which the defendant is to put in 

bail if it be required But the moft ordinary courfe is 

by 
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by fubpana^' zxiA proceft of coiiteiript j and if it be againi^ 
a loM fpiritual or temporal^ or' a corporation, procefs of* 
Sijh-ittgaf \s io^6, • ' ' ' - 

If the King be {eized of lamds-or tenements he cannot, information 
be dificuBcd or ejcdcd, but if any one ^enters he will bci wU^uk". 
an, intruder Jipbi^ thfci king's Ipoffeflbii; and thereford> 
if a man enters upon the King's demefnes^ and. takes the. 
profits, it will be intrufion ; fo if he enters upon a pof- 
fejffibft ciift upm the Kirig^ by defcent, efcheat, &c. before 
enttyi)y the .Ring ; or if a man enters upon a farmer, or 
ODmmitte^ of the King ; bir if i thei Kin^s: tehamt hcdd: over | 

his^iierdij' jocJfia man onfisctfae King's le&e. for years ;• 
aU;lJk^aiteintrnfiQte tin the King, for which' aa infor- 
lotion :w!]iliio«:fiain£: prjap^ 56; b; GcLitt. 277. a. Sav. 

An informatio)! 0f: tBtirti^n.lik^lvirp: k thp proper For recoTcrx 
remedy for the recovery of eftates forfeited to the Crown, f^t^* ef-' 
ii^Km^taindersof 4iigh ti^aiba,. or which .the Crown is ch^iied. 
entitled tp by^efc^ieat. , But tho' by 33' Hen. VIILic. 20. 
all lands, iSc. forfeited to the Crown by an attainder of 
higU treafba axp, ipfo /fi^A, veftod in ,the. Crown, without t 
any office or inquifition found, yet in fuch cafe it is.ne^j 
ceflary, for afcertaining the certainty of the lands, to have 
them found fey office, 6y which th^y may be put in 
charge} whkh is called an: i^ffice of inftrudion. 

The King by his prerogative may enforce the defend- The defend- 
ant in informations of intrufion to piead his title fpeci- "{Jf^j'^fs tid 
ally^ and thcv ancient courfeof the , Exchequer has been, fpeciaiiy. 
that if in fuch informations the defendant plead ^^ not 
"-^guilty,'' he (hall lofe the pofleffion. And it is faid 
that the reafon of this courfe is, for that regularly the 

King's 
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King's tklc appeara of f«69cd^ a9drt|ae^<|)».:the d«fisn4r^ 
ant may take knowledge thfAeof,;. ajf^l $$e ii^th^ fov fha^ 
in every information of intrufion it is ipecifie^ o{ wfaofi^ 
poiTeilion the lands, &c. were; bat if the defendant 
pleads '* not guilty," the King's counfel cannot kMW 
the defendant'^ tidie ti> pRmdc- to anfwier the £unc^ as the 
defendant may do tho Kit^-ltitle* 4; ii^.-.ik6.tDytt: 
238. Hard. 4S*» r " 

Bat not Bat now by 15 Cajr. L e. 1. whos-JliiB King> fif ihtiSc' 

Kb^r^. tmder whom he claims, <ar etheis cl^ftuilg todcfe: ;tfa«^ 



iu bw^nt fame titles lurth «r bonre bedn.oicih^ bd out tf poftffioa. 
for^catj by the fpace of twenty yeaifty %iid hath or haioe J^ot takeoT 
fcan. the profits of any lands» &iL vtk\mk. lAuk fptoe^bafisMiaiiy^^ 

information of Sdtniiion br^o^t; to veeovcr^thc'&itie, 
in erery fuch cafe the defendant may plead the. ge». 
neral ififue, and retain the poiTeffion until the title be 
tyied) 4nd ft>UBd dt ad)t}dg«di ftjtf ihe Kifig. u-.r v^.tii r ' 



> 1 ; V ■•:( J I 



Asd n»/«^ Andhy thatifiirtirte> 'whcds. filch ah InfermatfiMi- 019*' 
fei^Ml'^ ^ptiy be brought on thclCm^i behalf, wjd^faci^ 
fuch cafe. fhalL be brdught, wherennfo the fubjbdl fhall^bc^ forced 
to. a ipecial pleading, cand be/ ddpiivedv of «ii6 benefit 
of thei a<2. '■' 'i ;.; : < '. ' r •'.'.;'• -i . .' ■> 

Piet muft The plea t>f a fpccial tide \ in , the . deftnQant ■ rnnfl 

Tul^S'% conclude with a tmyeufe of the. intrufion laid in the in- 
tbe intrufipn. formation. Plowd. 548. 

.• -' • •- ■• - -, - • •• - . . . .■\.\ r..!I- 

Replication. - If the p)e«, alleges fiiveral fodls, thoKcng hf hisiprb* 
rogative.may in his. replication traTcr&i. them ^1, tho', a.' 
common perfon ought to traverfe but one. Sav. 19, 64. - 
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If tbQ plea alleges ». title wbieh avoids the pofSHIloti 
in tbel^iog, fapiioiedby the infbrnxation^. the King need 
not maintsin the infafimationi but may traverfc the title 
alleged by tlw plea^ Sav. 61, 64. Cr. Ja. 481* 

But it is fufficient if the King by his replication tra- 
V0ifi^ To much of the title ^ enbOmiters the information, ^ ' 

writhout anfwefing 1^ the whole title alleged by the defend- 
-ant Aa if to an information of intreiion in the moiety 
of a raanor^ the defendant ikyt, A. was feisiedof the whole, 
and died feized of the whole» • by which there was xi ' 

defcent to the defendant, it is fufficient to.traverfc that 
he died ifeuBed of fuch a moiety. SaV.^^^r. . > 

The jttdgtiient, in an information of intrufion. for the judgment. 
king is, ** that the defendant be conYi£ted of the intru- 
fioD, ^. and be removed from the poSeilionf and be 
t^tadied tb makt a fine ; and foraetime^ that the fands^ &c. 
l^e taken into the King^s hands, ^d the defendant 
aJttached^r/* and uponfuch jm^meht^-every party to the 
infonhation or claiming under him ifaall be removed from 
the pOfB^flron ; but a ftranger to the information ^11 not 
be debkrred from his sentry by filch judgment ; for it does 
not include any judgment that the Iring recover thi feirin. 
I Co. 40. a. 22. a. Plpwd. 561. a* Sav. 3S ^* Hard. 4^0. 

It is faid in Sav. 49, that upon an information for in* 
trillion and cutting trees, or taking other valuable things, 
there is judgment for damages ; but the reporter adds a 
quaere. 

The King may alfo, at his eledion, proceed by informa- infornu^ion 

tion by Englilh bill in equity for the recovery of lands to by EngiilhbilL 

which he is entitled ^ and in this cafe the bill is alfo to be . .. , 

" . in 
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in the name of the Attorney genferal, and the priocfccdings 
iare to be the fame as in other Englifli bills in this court. 
And it is often thought more advi(able to purfue fuch 
method, as well for difcovery of evidence, as to avoid the 
partiality of juries. 

hforoiatioiif The King may alfo pioceed againft his debtor by way 

mdcbt. ^£ information of. debt, in the name : of bis Attorney 

general, ox if hi^debtor die^. the like remedy may be pur- 

fued againA his executor^i or heir and terre-tenants. 

Comyn. 437. Hard 440. 

On peoal This information is likewife brought fbr:any forkitutp 

fwa^cit. *^'^^ Crown, upon the breach of a penal flatute. And 
the information by the Attorney general is moft commonly 
ufed to recover forfeitures occafioned by tranfgreiSng thofe 
laws, which are ena^edfor the eflablifhmqot and fupport 
of the revenue} others, which rega^rd -mere; matters, of 
police and publick convenience, being ufually left to be 
enforced by common informers in qui. tarn informations, or 
actions, which may be fued for in other courts as well as 
the Exchequer. But after the Attorney gfu^ral has in- 
forn>ed upon the i>reach of a penal law,^ no Other infor- 
mation can be received. Hardn 201. . ; . 

Apeoait/not If a penalty is ihfli^led by Hatute on any offence, and 
nfuTbc^fucd *^^'*® ^^ "^ appropriation of it, nor any method prefcribed 
in Exch. by which it fhall be recovered, the penalty is to be confi- 

dered as a debt to the Crown, fuable for in th? Exchequer ; 

and no indidlment will lie for the offence. Stra'. 828. 

Where t oe- And where a penalty is vcfled in the Crown only, the 
njiity vcfted in ^^j-j ^f King's bcuch will not grant an information j but 

the Crown DO . ^. /•» , . « « . ■ ' \ r^ 

foformatioa it muft be filcdby the Attorney general. Stra. 1234. 

inB-R. . ^ 
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On an information i» debt for non-payment of duties, informations 

evidence may be given iOf an importation qn a different ^en°ofdS-^" 

day from that laid in the information ; but, upon an appli- ties, evidence 

cation to the court by the defendant, they will make an ^/^ different 

o?der for confining the evidence to a certain time, daj- 
Bunb. 223. 

So on an information in debt for the duties of goods Or of feveral 
imported on a day certain, evidence may be given of ^*>''- 
feveral importations at feveral times. Bunb» 262. But in 
thi^cafe the .plaintiff had given the defendant a note o£^ 
the times of the importations. 

In an information for not making a true report, contrary information 
to the ftatute, the importation was laid to be within the port ulc^^ox%^ 
of London ; upon evidence it appeared that the importa- n>»ft be lai* 
tion was at Cowes in the county of Southampton. It was ^natiocT'"*" 
objje^ed for the defendant that^ though the. information waj. 
might be brought in Middlefex, yet they ought to have 
alleged the importation to have been according to the fadi, ^ 

^iz. at Cowes» And of this opinion was the Chief Baron* 
B^^b. 261. ' 

An information upon a ftatqtc mult let forth every informatio* 
thing requifite to bring the offence within the aft; and ^uft\rb*7he 
the words " contrary to the form of the ftatute" will not offence withio 
help it J for that is only a.conclufion from the premifes. ^**^^*^^^- 
Bunb. 129, 177. Hard* 217^ 

All informations, as v^ell thpfe.hrought by the Attorney rnformations- 
general, as thofe, brought by common informers, are to be ^^^ ^^ ^* 
filed in the pleas ofiice in the. Chief remembrancer's office ; 
but where a penalty is fucd for in this court by way of 

V0L.L LI aftionv 
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adiion, and not by way of information, it is to be filed in 
the pleas office in the law fide of rtie court, where anions 
are brought between party and party. 

The rales to And Upon thofe informations in the Chief remem* 
pictd. brancer*8 office, the fecondary is to enter three rules to 

plead in four days ; and when the three rules ate expircA^ 
judgment is entered by default on a certificate of no plea. 

Offencet By fiat, 1 4 and 15 Car. 11. c. 9. commonly called 

taif^^ftoms '^^ ^^ of cuftoms, all offences againft that adJ are thereby 

determinable dircded to be heard and determined by the barons of 

cbequerf ^' the Exchequer. And one moiety of all fines, penalties, or 

forfeitures, is thereby given to the King, and the other to 

him that fiiall feize or fue for the fame in the faid court 

And all profecutions under the aft muft be within 12 

months after the ofifence committed. 

Thofe tgainft But by 1 4 and 15 Car. II. c. 8. commonly called the 

the ad of ex- excifc ad, ail offences againft that ad are to be tried 

comnnflioa- before the commiffioners of excife, or their fub-com«* 

eta, £^<. miffioners. And as many breaches of the cuftoms am 

likewife offences againft the ad of excife, few informations 

for penalties uqder the ad of cuftoms hevc of late ycait 

been brought on the ad of cuftoms. 

Offences only The following offcuccs howcvcr of the ad of cuftoms, 
determinable grc not includcd in the ad of excife, ancj <iart therefore 

in Exchequer* !..•' .; 

be only profecuted m this court, viz. 

Receiving No maftcr, &c. fliall receive on board any goods to be 

^td ^before exported, before he fiiall have declared to the cuftomer* 
deciarmtion, &c. his intention to iadCf and the port he is bound to ; 

or failioff be- , . ^^- 

fore out? . BOr 

foice. 
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nor fhall fail before he i^ll have outvoiced upon oath ; 
under the penalty of ^"ioo^ 

No matter, &c. fhall break bulk until he fliall invoice Breaking bulk 

upon oath, and enter into bond that he (hall not fail with- ^^^'l^^^^l 

out being clearefi . sAd difcliarg^d l^y tl>e coUedlor, &c. boad» Vc. 
under the penalty of £ioo* 

If anyperfon IbaJl refufe to permit tbecoJUQor, &c. Rcfufing to 

to fecure or take out of any veflel any fine goods of P^'^ ^^ 

fmall bjalk, to be put into the warehoufes of the cuftom- goods not ua- 

houfe, till the duty be paid; or to unlade and fecure all J'g''^ ^[J'^ 

goods which fhall not be unladed or difcbacged within brought on 

twenty ei^h^ days after the arrival of the vefTel, be ihall ^^^: 
forfeit ;^ioo. 

If after ^he clearing pf any fhip of difcharging the Having con- 
officers from on bo^rd, there fhall be found on board any ^'^^ ^^^ 
goods which' have been concealed from the ofScers, and deftriuicew 
for which the cuftom has not been paid^ the mafler fhall 
forfeit £,100^ 



Liz CHAP. 
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CHAP. XXIV. 

Op informations in this COU^T on GOODS 
SEIZED, OTHERWISE STYLED IN REM 



Seizure of de- 
relid goods 
for the 
Crown. 
Gilb. trett 



AND firft it is to be obfervcd, that this proceeding of 
feizing goods and merchandizes for the non-pay- 
ment of cuflom^, and the like, is termed in the law a 
profecution in rem. For the better underllanding of which, 
we are to confider that, where^ there was no property in 
lands or goods, they belonged to the Crown; and hence,- 
if a man died without heir, and therd was no tenigre of 
his lands from any particular lord, the efcheator feized 
them for the Crown. So all wrecks, waifs, and eflrays 
were feized by the Iheriff for the Crown ; and in thofe 
cafes, on fuch feizures, they ufed to make proclamation; 
and if, upon the fecond proclamation, no body came in 
to claim the lands or goods, they were prefumed to be 
dereli<S. 

So that upon every feizure they were wont to .file in- 
formations in the courts of record, and then to make the 
firft proclamation, in order to condemn fuch lands or 
goods to the King's ufe. And then there iflTued a com- 
miflion of appraifement, inorder that the fame might be 
valued, and that the iheriff might anfwer the value 

thereof 
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thereof to the King's nfe j and upon the return of the 
commiflion of appraifement there was a fecond proclama* 
tion made j and then, if no body put in his claim, they were 
prefumed to be derelid^ and forfeited to the Crown. But 
in the cafe of eftrays there was an abufe> by the (heriff*s 
takjng up horfes and fheep, and getting them appraifed 
and proclaimed, arid forfeited to the Crown as derelicfi; 
and therefore a year and day was given to the owner to 
claim before fuch prefumption took place. 

When they cohfiruQed. penal laws by way of forfci- Forfeitures 
tures, the forfeiture was appointed in rem, and likewife ?awrdSucc^ 
a penalty was laid upon the perfon tranigreffing the law ; therefrom, 
and hence it was that^ upon feizures, fuch goods were 
often derelii^, becaufe the owners would not come in to 
claim them, left they fhould be fubjed to a perfonal in- 
formation \ and therefore the two informations were 
entered ; and upon the firft proclamation a writ of ap* 
praifement went out, that 'the officer or perfon that 
ieized might be anfwerable for the King's part, as the 
daim was always entered upon the fecond proclamation. 

But the proceedings in the court of Exchequer on goods Proceedings 
feized, &c. at this day, are thus ; '" ^^^ ^^^l"" 

' ^' ' Guerongoodf 

leized, &r. 

When the commiflioners of his Majefty's revenue have By fnfonna- 
diredled the profecution, the folicitor of the revenue is to "*^"* 
file an information in the office of pleas in the chief 
remembrancer's office, in the name of fbme fidtitious 
perfon-, but in thcfe cafes, no procefs whatfoever is to 
rflue, either before or after the information is filed, 
as the feizure is deemed to be fufficient notice to the 
proprietor and every perfon concerned 

And 
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Rules to And upon thefe infertnations the (bcondtry is to enter 

^ ^ * rtiles to plcad> as upon informationB qui tam^ &c. upon 

penal fiatutes ; and the proceedings to judgment, are the 

fame, £ot want of a fUt. 

Prodtmt* And when the information is ib filed, the iblicilfor of 

'^°^ the revenue may caufe the ufual prochmations to foe made^ 

which are thus, tie* 

^ If any perfbns will daim property to« or "fliow caufe 
why the fliip or vejflfel called ' " ' with her furniture^ 
&c. lately feized at <6'r. being imported contrary to the 
flatute, ihould not be forfeited, let them come (brtht'and 
they Ihall be heard." 

And on the fecond or third day afterwar<Is, inclufive^ 
the like proclamation is to be made^ and in the fame 
time afterwards a third; and thefe proclamations are 
made in the Exchequer, fitting the court, and entered 
in the rule book; and the firft of them is generally 
made immediately after the information is filed, and 
before any rule to plead is entered thereon ^ tho it is 
fomctimes otherwife. 

jodgneot for ^^^ immediately after the third proclamation is made, 
^tnj.Yap^«» and on the fame day, judgment being firft entered upon 
the goods and the information for want of a plea, a motion may be made 
vlil^^ ^^^^ by the counfel to the commiffioners for a day to be ap^ 
pointed for the fale of the fciiure, wjbich the court will 
order. And on that day the counfel to the commifli- 
oners is to move on the faid order, that the feisure may 
be fold purfuant thereto, which the court will alfo order; 
and then the feizure is to be fet up to cant, and the 

higheft 



very, 
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highcft ♦ bidder is declared the purchafer, and thereupon 
an order is entered of courfe for a writ of delivery to 
iffue for the delivery of the. goods purchafed to the pur- 
chafer, on his paying the money to the Chief remem- 
brancer; but generally the counfel to the commiffioners ^v^ c^cAa^^ft^ 
moves the court, at the fame time, that the Chief re* y^^i^Sa^ 
membrancer may pay the money to the folicitor of tbo 
revenue, which the court will alfo order. 

And note, in the general, where there is no claim, '^^'Jjj^J^*^" 

and efpecrally if the goods be of a perifhable nature, foMb^ptf- 

the folicitor of the revenue moves for a + writ of ap- ^^^'^^ , 
praifement, which is granted of courfe. 



* la Bunb. 77. it is (ki()> tfaat if tliere be t condemnatton whbont a trial, the 
Udder niiift ftand to all hazahk; but if after trtat th0 Udder fiiflfert by deUj» Hbm 
tbe court often difchaijes the bidder. But the reporter adda a qacce. And it ia 
likewiTe there faid that the court had fome doqbt what execution to order againft 
a bidder not haTiog paid his bidding, the procefs of the pfpe being, that which 
ihoakJ regufarlj tfloe upon an infermatio nof the fcixare 1 but that that being long 
and tedious, thejr ordered a fart facias % a^ is ufuai hi the cafe of a perfonal bfor- 
luatiofl. And, in a note there, two cafes are cited, where, m fuch cafes» the court 
upon tfflUavit iflned atuchments againft the bidder^ 



f In Bunb. jo. it is laid, that after a feiiure of goods, the regular fteps are to 
ile an iolbrmatios^ aid thes tafae out a wrk of appraUtndat, opoa the return of 
ii^hicb the de^tadant it to enter his chum, and then voKf more for his writ of dali- 
terf. If the profecutor deiajs fih'ng an tnfbrnution, or does not fiie out a writ of 
apprtfiftnent, the deftadant> upo« entering. Us daad in the boolc hrthe office^ nsj 
move for a writ of delivery. 

And in Btmb. ^ it b htM duit writo oF appnabmenl are a necefary part of 
^e informatlofl upon a leiuire, hj the coorft of tiie court; beiides the ad of 
tonnage, and poundage directs a moietj of the ratfi to be anfwered to the Kfag, 
^h!ch fhews there is a neceffity for a valuatioiK 

And 
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Claim of If any perfon would claim the goods, he may do fo 

fnd for^m^ ^^ ^ny time before the rule for judgment for want of a 
thereof. pJea is made abfolute; and the claim is to be entered in 

the ofHce of pleas in the Chief remembrancer's ofHce in 
the appearance book, thus; "A. B. matter of the (hip 
or veffel called- 6"^. this day appeared by E; M. 

his attorney, and claims the property of, &c. at the fuit 
of, &c. who as well, &c.'\ 

Appearance So that at the fame time the claim is lentcrcd, an ap- 
wii^ir'* pearance is to be alfo entered for the defendant by his 
attorney. 

Rule, 24th By a rule made in the office of pleas, in the Chief 

rccognixancct remembrancer's office, the 24th of April, 17 16, it was 

in what cafes ordered, that upon all informations to be exhibited for 

upon c aims, ^jp^^ woolj OT Other goods thereafter fcizcd, no perfon, 

or perfons, be thenceforth admitted to claim property in 

the fame, before he, or they, enter into a recognizance, 

with good fecurity, to pay the appraifed value of the 

fame, the penalties in the ads of parliament made in 

fuch cafes, and alfo all fuch cofis and damages, as flialt 



And in another cafe there* after a condemnation and ikie opon a fcnsure, tt ap^ 
pearing4o the court that the fpecies of the goods had not boen defcrtbed- with fufficieni 
certainty in the writ of appraifement, the court made a rule to (how caufe, why 
the condemnation ftodld not beiec afide, andwhjr an attachment ihonld not ga 
againft the feizers . Bunb. 89. 

Where tt appears to the court tbrt the apprai&ment Is at. more than the goods 
are wortfa» the conrt wtU order a re-appraifement; for otherwife the feizing officer 
xpight.be undone.! who auft pay the King's noictj* according to the appraife- 
ment. Bunb. 49. 185. 

be 
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he awarded oa the profecution of any ioformatioOi to be 
brought for the iame ; unlefs the party, or parties, who 
claim property, (hall make it appear to the court by a£B* 
davit, that Aach ihip, wool or other goods are really and 
truly his or their property. 

And by another order aMb made there the 5th of R»ie, 5* 
June, 1 7 16, it was ordered, that where any pcrfoot or i^^fo^ii, 
perfons, come to claim property in (hips, wool or other fitted to 
woollen goods feized, or thereafter to be feized* he or they helndre aA- 
fo claiming pro))erty fliall make it appear to the court ^*^*'' ^^ *^ 
by affidaipit, that before and at the time of fuch feizure, P'^^^'* 
the property of the faid fhip» wool or other goods, was 
in him or them; and he or they are likewife to make 
It appear to the court by fuch affidavit, how he or 
they came to have the property of fuch Ihip, wool or 
other woollen goods; otherwife no perfon, or perlbns, 
to be admitted to claim a property in the fama 

Now, in the cafe of Forder qui tam^ 6*^:. againft eight The claim t# 
hogfheads of fugar, in this court, the 25t^ of November, J^^J" *"^'* 
1734, and the i8th of June, 1735, a queftion arofe 
upon the aforefaid two rules, whether the claimant was 
not to appear in court in perfon, and claim the goods ; 
and it was debated (everal days, but no determination 
was made by the court ; but the pradUce is now to enter 
the claim by an attorney in manner before mentioned. 

If the claimant would have a writ of appraifement, Wntofap* 
he may; but he is firft to ^pply to the folicitor of the g^Jf'"^bi 
revenue for histconfent for that purpofe, for which he is obtained, 
to have two guineas; and then upon counfel's motion, 
and on producing the confent, the court will award the 

Vol. L Mm writ. 
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writ. If It be in vacation time, tfcc Chief Baros, <k 

cither of th^ other Barons in his abfence, will upon fiich 
dpplicatJon to him at his houfe miake the like rule £br 
a writ of appraifement ; which rule the Chief Baron in 
this cafe is to fign in the book. 

Prtcccduigs :. And then the claimant's attorney 15 to fcrve tUe foli- 

tSc^^p^^!!^^^ <^^^or of : the revenue with the names of four mer- 

and in ex- cbants, or Other perfons of credit, fkilled in fuch affairs, 

murouig"thc ^ appraifers; and the folicitor is to ftrike out two of the 

^'*^' names, and let two (land j and then he returi^ the fame, 

with four named by him on behalf of the rQttcnud* and 

of thefe four the attorn^yiforthc claimant alfo ftrikes 

out two; fo that two are'lcft Handing on each fide-, and 

to thefe four^ whoie names are left (landing, and are to 

he lodged in the pleas office in the Chief remembrancer's 

office, the writ. of appraifement is to be diredied; and 

they are to , fummon ; a jury, t and to hoJd an inquiry 

thereon, as to the value of the fhip, goods, wares, or 

merchandizes, which have "been feized; and this writ 

with an inquifition annexed to it is to be: returned into 

the faid office.!. See the forms of. the faid writ and 

inquifition in thte appendix to this. work. 

If the folicitor of ilua revenue negleds to return the 
names of appraifers in due time, the officer of the court 
will ftrike names for him, according to the method 
pradifed in the proceedings in the equity fide of this 
court. 



And 
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And upon this return of the writ of appraifetnent, Wrltofdeif- 
and upon a^onfent for that purpofe from the folicitbr of ^urn of thV 
the revenue as aforefaid, for which he is alfo to have writ of ap- 
two guineas, and upon counfers motion thereon, a writ ^^*' ^™^"'* 
pf * delivery will be granted upon the claimant's giving 
fufficij^nt fecuirity as is pfual. And thereupon the claim- f 

ant, after the rule is fo obtained for the writ of delivcryv 
is to enter into fecurity by recognizance before the Lord 
Chief Baron if in town, if not before either of the 
other Baforis, in double the value of the appraifement, 
conditioned that the claimant (hall perform and fulfil the 
judgment of the court upQft any information brought, 
or to he broughti againl^ the (hip or goods feized. 

And this writ of delivery is to be direded to the (lore To whom to 
keeper, colledor, furveyor, or other officer, in.whofe ^ *' ^^' 
cuftody the goods feized are; who, upon receiving the 
faid writ,' is to delivef tii^ (hip or goods under feizure to . ^ 

the .claimant or. perfon for that purpofe narped in the 
writ. See the form of this writ in the appendix. 

If the folicitor of the revenue (hould on fuch appli- Theprowd- 
cations, either for a writ of appraifement, or a writ of J5If foHcTtor 
delivery, refufe his confent, then the counfel for the oftherevc- 
claimant may, on afl^davi^t thereof, and notice given to re^ufch^J^ 

confent either 
to a writ of 

^» In Pupb. 21. It is helJ that there are two reafons for granting writs of deh'- ^^ q/^J ement, 
very, viz dehaj of profecution, and thit the goods are perilhable; but tbatthofe ^' 

writs arc difcretiohafX in the co(irt Bunb. 74. It was granted for gold watches, 
the Heel work being perifhahlc; and in Bunb. 30. It is faid that no certain rule is 
laid down what (hall be called delay;, but that what was mod gencrall/ agreed 
uppn was, that where a feizure was in the vacation time, and there is no infornia-* 
tion filed in the term followiiig, if the profccuior could have tried it that term, 
this would be a delay to ground a writ of delivery uport. 

M m 2 the 
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Writ of dc- 
Jivery in whtt 
^ ^fc rcfufed. 



Flea to tbe 
ioforiwitioQy 
tnd the pro- 
ceedings to 
UiaL 



Few infor- 
nuitions in 
yfim broujht 
into the £x- 
cheqaer, and 
why. 



Of t»b^ BXCHEQ^UBR aj^d 

rtic folicitor of the revenue, make fpecial application to 
the court, and they wilt cither grant or reftife the writ 
as they fee caufe. ^ 

In the cafe of Forder qui tarn againft John and James* 
Wolfe, in this court, the 23d of November, 1734, a writ 
of delivery was refufed, as the evidence for the leisure 
depended in a great meafure on the manner of packing 
and making up the goods. 

When the goods are fo claimed the defendant is alfo t0 
plead to the information ; and if it be an ifluable plea^ a» 
ft ufually is, then the record is to be made up, and the 
after proceedings are, as on informations qtd tarn upon 
penal llatutes, pretty much the fame with the proceed- 
ings in the common law fide of this court between party 
and party. 

But as has been already obferved, moft of the offences 
under the ad of cuftoms being likewife offences under the 
ad of excife, informations on feizures in this court are very 
rare ; they being moftly brought before the commiflioners 
or fub-commiflioners of excife. 



Offence of 
(hipping 
native goods 
coaftwife 
without n)tk« 
ing declara- 
tion, only 
cogniiable 
there. 



The following offence under the z€t of cufloms, however, 
feems to be cognizable only in the court of Exchequer^ 
viz. that of (hipping native commodities coaftwife, with- 
out making a declaration to the colledor, &c. of the con- 
tents, value, &c. and giving a bond conditioned to dif- 
charge them in the realm j by which a forfeiture of fucb 
^oods is incurred. 

By 
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Bjr the a^ of. cuftoms there is & jwrovifioo* that, for SeTwir««ob€ 
Ihe avoiding of fraudulent composition, no adlion, bill, f^^^S^*^^ 
plaint, or information be exhibited or proceeded on Kio^tware* 
s^ainll any goods, wares, or merchandizes feized, until «^"^ocec?«. 
fuch feizure fhall be regifiered and entered with the i^bjbiii, 
regifter or officer to be apppointed for that purpofe in ^' 
the port of Dublin, and certified by him to be fo en- 
tered and regiftered ; and until fuch goods, wares, and 
merchandizes, be fecured or laid up in his Majeily's 
ware-boufe, at the cuftom-houfes of the refpediive ports. 
And in cafe the commiflioners of the cuflopis fhall be dif- 
fatisfied, or apprehend any negledl Or delay in any perfon Perfons ne- 
or perfons to fue for or profecute ra any adion, bill, plaint, §5fy7nVto 
or information, as aforefaid, that it fhall and may be law- ^^^t ^be 
ful to and for the faid commiffioners to appoint any other nw^'liSi? 
perfon or perfons, whom they fhall think fit, to profecute ; * pjecutor, 
which other pierfon or perfons fhall be and are thereby de- dwcd^ihr 
clared to be true, proper, and lawful profecutors or feizers ^^^J^Jfi^^l 
to all intents and purpofes whatfoever, and to whom the the moiety of 
moiety of the faid feizures and forfeitures ihall be due ^^^ fc««rc. 
and payable, and to none other; any thing in the faid a£), 
or any other law, ftatute, ufage, or cuflom, to the- con- 
trary thereof, notwithftanding. 

By rule 36, annexed to the ad of cufloms, all officers Officert to be 
whom it may cbncern in their refpcdiive places, fhall be tlw^tlnj 
diligent and careful to make ftay and feizure of goods, p>odtbrotight 
wares, and merchandizes, that fhall be brought in, or j^rcontwy 
carried oift, or intended to be carried out of this realm, ^ ^^^* 
contrary to the laws of the fame. 

And 
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Goods Ctk/td 
Co be put iac# 
cbe ware- 
houfe* tad 
tJiere kept 
ootil leleafed 
by fuficieiit 
wairaot. . 



Oilicers mak- 
•og feizures 
iorthwttb to 
acquaint the 
cofDoiiflipnert 
therewith, 
and to certiff 
the fame to - 
che regifter of 
the feizttret. 



No officer 4o 
compound a 
feizure with- 
out h'ccnfc or 
other lawful 
W4rrant. 



And by rule 37; dl good^ ^nd merehand&e6 that ftall 
be feized or ilaid (hall, prefdntly after Aich ftitutc or 
ftay, be delivered into the charge -of the warerhoafb 
keeper at the cuftom-houfe of the port where fuch ftay oc 
feizure fhall be made, there to remain tintil fufficient 
warrant and difbharge (hall be brought for xekaie and de? 
livery, thereof. : .' . . . , ! \ , * 

And by rule 58,. every T>fficer, wW (hair make > any 
feizure, (hall thereupon forthwith acquaint the commif^ 
(loners of the cu(Vom8 therewith, and likewifd certify the 
fame to the regtfter of (eizures in tHd^ port of DuWin for 
the time beiftg, together with the quantity and quality of 
the good» fo feized, the time when, the groutid whereupon 
he feized the fame, with (uch other circufnftan^s as ard 
fit to be known, for exhibiting informations in thovExr 
chequer againft the fame. * • : . : - 

• . ^ ; ..;.'..:,: > 

And by rule 39, no ofHcer or other perfoA (hall make 
any cbmpofition or agreement for the feizure or for- 
feiture of any goods, without * licenfe out of the court of 
Exchequer, or olher lawful warrant firft had and obtained* 

'And 



• I <io not finti that the <taking out of thefe licenfes hath been pra^lfcd here 
tljcfc many}cars Lord Chief Baron Gilbert, in his treatlfc of the court of Exchc- 
qu<?t in Ei)g'and, page 1 86, ifc. gives the following account of them : 

Whej a fuit (fays hr) was commenced, even between party and party, they could 
noi compound the fanfie without leave of the court, which was the original of ail 
fines concenii'.j/ lands and tenements; and the reafon was, becaufe the King h 
an inteiell In every fuit in his court fince there v^as an amerciament in the jud 
n:e;5r; much mo»e In informations, where the King himfelf was party, the Kir 
haJ I'uoh an iutiijeft thai the informers could not compound without leave of th 

courr^ 
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' And ^y rule 40, 'aHJicenfes, compofitions, finely I'ecdr 
veries, warrants, orders, and other difch'arges^ to be bad, 
made, or gmn ted for or upon the aforefaid leisures and 
informatfonsv are to be ent-ered with the regifter aforefaid, 
and the money or monies thereupon due and payable to 
the ufe of his Majefly to be paid to the coIle(Sloi?s of; the 
refpe^ive ports. 

And by rule 41, all apj>raifements of goods, wares, and 
merchandixess -feiwd as aforefaid, are to be fbowed and 
delivered to the regiflcr afore faidv before they be returned 

court ; but yet in many cafes, where penalties were great, and the offenders poor, 
It would have been etceedingjy hard if the law had been inexorable, and the informer 
might act have compoua(;ied withth^e oflfend^r ; and it would have dill been more 
de.iogatOFj to the honour of the Crown if the informer had compounded, and there 
had been ho method found out to have ma^e a compofirion for the Crown. From 
Ifeiice'it is that there is a. (landitug privy iea^ by 'which the cobraiiffioocri of the.'trea* 
foxy. High tf^furer, Chaocellor, Under treafurer, Chief B;iron, Barons of the Coif, 
and Attorney general, or any one of them, are empowered to give a licenfe to com- 
pound ; provided no fine be fet lefs than half fo much a^ the informer fliall or h to 
have for his part. In order to fee that the King s part be at lead equal to one half of 
the informer's, there mud be an affidavit made by the informer of what he receives 
upon fuchcompofition, and then they go back to the officer, and the compoficion is 
fet, and then it is carried to be figned by the commiflloners of the treafury, Loid 
High treafurer, Chief Baron, Attorney general, or any two of them, who by the 
faid privy feal. are entitled to compound the fame. 

This power was abufed by offenders again ft penal flatutes; for after fuch tranf- 
greffions theyufed to fet up fham informers in order to get rid of the penally, and 
lb compound with them for a little, and diminilh the King's part almoft to nothing : 
for this caufe it was that by the rules of the court the chriftian and furnames, vi ith 
the addition of the parties, are to be put into the licenfe, together with the place of 
their abode ; the licenfe is to be figned by a fworn clerk, and entered in a book 
before the fame is figned by a Baron. 

And how long this licenfe to compound is to be in force, how the compofition 
/hall be recorded, the fine rated and paid, and a writ of delivery obtained thereon, 
and how this writ is to iffue where the fine n paid, and how where fecurity is given, 
fee ibid. pag. 188 to 191. 

into 



lyicenfes,.^^. 
for forfeitures 
to he enter etl 
uith the rev 
gi'der, and 
the money ' 
due to the 
King to be 
paid to the , 
colle^or. 



Apprai(e^ 
menrs of 
fetzures to hie 
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the regifter 
for examina*- 
tionarnd entry/ 



Digitized by 



Google 



a7* Op THi EXCHEQ^UER and 

into the Exchequer, to be by him examined and entered. 

If the soodfl And if the goods be too much undervalued, the faid regifier 

valued Tncw '^ to make ftay thereof, and to acquaint fomc of the Barons 

•ppraiferocnt of the ExchequejT therewith, to the end that a review and 

ma e. ^^^ appraifement may be made of the goods. 

Coaft bonds. And by rule 42, all bonds taken for (hipping goods to 
wtmoucs . '^^ coafts^ for which certificates arc returned, (hall be deli- 
are returned, vcrcd quarterly into the Exchequer, with the certificate 
vcred quar- thtrcuuto anucxcd and endorfed alfo thereupon ; and every 
w\y iaco the term, after the accompt of the officers that did take them 
*^**^' 18 pad, the faid bonds (hall be delivered to every perfon 
that (hall fue for the fame, paying the ufual fees. 

All other And by rule 43, all other bonds taken by the colledorr 

d^Hvcr«i^t0 '^^' ^^ expired, and all other bonds for which no ccrtHi- 
the Exche- cates are returned^ according to their conditions, (hall be 
^^clchof^ * delivered likewife into the Excheqi>er quarterly, after the 
conditions to breach of fuch conditions, that procc(s and execution may 
be put in It- j^ ^^ thereupon according to the due eourfe of law. 



CHAP. 
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CHAP. XXV. 

Op INFORMATIONS BEFORE the COMMISSIONERS or 
SUB-COMMISSIONERS of EXQSE. 

BY 14 and 15 Car. 2. c. B, commonly called the z€t of Commif- 
excife, an office is created in the city of Dublin, to exciCtcrlMd 
be called by the name of the office of excife or new impoft, in Dublin, 
and to be managed by commiffioners not exceeding five in 
nnmbery. and alfo a furveyor ; all to be appointed by the 
Lord Lieutenant or Chief governors of tbo kingdom* 

And the like offices, and in them fuch fub-commif* aodfiifc^ 
fioners or coUeftors, are thereby direded to be appointed jJ^X^SlUr 
in atl the counties of the kingdom, and in all other cities ^'7» 
apd places thereof, as the commiffioners (hall think fitting, 
to be approved of by the Lord Lieutenant or Chief go- 
vernors of the kingdom. 

And the commiffioners or coUeif^ors- of excife in their to hear ftnd* 
refpedlive diftrids, or fuch other perfons as (hall be autho- off«"w "" 
risced theretOf together vrith fuch fub-commiffioners or^fiP'nfttfcf 
collcSors, are thereby authorized to ♦ hear and determine *^^**«*^^ 
all offences and breaches of any claufe in faid a£i, other 
than fuch aa are otherwife thereby appointed ; and are, 



* When ft day of trial is appointed by the conuriffionera or fob-coaumflionersy • 
the coniUnt pradice has been to gi?e the daiaiant eight days notice thereof, ezdu* 
five of the day on which the fammons or notice of trial is fenred, and inclulive of 
the day of trial, as on trials by nifiprius in the four conrts in the county of the city^ . 
or county of Dublin. 

Vol. L . N n upon 
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Inforinationfl 
for penal tief 
to be within 
fixmoQChi. 
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upon notice or informationi to proceed to ezaminatbn of 
the matter in fad^ by fummoning parties and * witneiTes 
to appear before them, and examining witnefles upon 
oath in the prefence of the party accuied, if he appear ; 
and in cafe he (hall negled to appear, they are autho- 
rized to proceed as if he were prefent : and upon proof of 
the faGtj by the confeflion of the party, or oath of one 
credible witnefs, they are authorized to give judgment^ 
and iffue a warrant for levying ^ny forfeiture, fine, or 
penalty, inflided by the adX, by difirefs of the party's 
goods, or in default of fufficient diftrefs, to commit thef 
party to prifon until he pay it. 

But all informations for any penalty incurred by tliii 
a£i are to be made within fix months after the oflfence 
fliall he committed. 



An tppeal 
ffiven to the 
Lord Lieote- 
ntnr, or com- 
miflionert of 
appeals. 



And it is thereby providedi that if any perfons ihall 
judge themfelves aggrieved with any proceedings had by 
the commifiioners, &c^ it ihall be lawful for every fuch 
perfon to make his "f appeal to the Lord Lieutenant, &c, 
or fuch as he (hall appoint by commiilion under the great 
feal ; who are empowered to fend for parties and wjt* 
nefTeSi and all writings, &c. ^nd to examine upon oath 
and determine all appeals, and confirm or reverie all judg* 
mcnts given by the commiflioners, &c. and to difcharge any 



• By 33 Geo II. c. lo. witnefles may be fiimmoned to appear before them thcf 
rcfiding in another diftrict ; pro?ided that no fuch fummons ihall iflue until it ihall 
appear by affidavit before one of the commiffioner6» or fub-commiffionersy that -the 
perfon Summoned it a material witoeis. 

t By 33 Geo. II. c to. Aich appeal uuift be brought within 4wq calendar montha 
%f(er the fentence gif en. 

perfon 
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perfon committed by the commiflioners, &c. and to miti- ' 
gateaH fines, penalties, arid forfeitures, impofed by them j 
provided that in the mitigating fuch fine, &c. the informer 
may be duly encouraged for his pains and difcovery, ac- 
cording, to the nature of the fraud difcovered. 

And it is thereby enaded, that if any goods feized fhall ^^^« ^«i«<^ 
not be claimed or cleared within twenty-one days, the claimed in 
commiflioners or fub-commifl5ioners, &c. appointing a ge- tlr^l^*^^- 
ncral day of falc, and giving publick notice thereof^ (hall 
caufe the goods to be appraifed by two fworn ofEcers, or 
others, and afterwards fell them by the candle to the 
highefl bidder^ 

And of all feizures, fines, forfcitwes, and penalties, Ooemoictr 
mentioned in this ad, the necefTary charges for recovery ofthefinci^. 
thereof being firft deduced, one moiety is to be to the ufe Kbgrthe^ 
of the King, and the other to the perfon who fhall feize, ?^^^^ ^® ^^^ 
or give any information of and prove any breach of any « 

claufe therein.- 

W^en a feizure is made of any goods upon the ad of The pro«» 
excifev if it be in Dublin, the fei^ing officer is to bring ^^f^SS"^*" 
them to the flores at the cuftom-houfe, and to make a under this 
return thereof in. writing to the comraiifioners> and alfo "^ 
to the regifier of the feizures ; and if any petition be pre- 
ferred to the commiflioners, it is referred to the feizing 
officer, and on his report it either is or is not ordered to 
fiand a feizure. Then the feizing note is fent by the re- 
gillerof the feizures to the clerk of the informations in 
tJ^e faid port, whov if it be a general or common cafe, 
either as to goods exported or imported, is to prepare an^ 
information according to the general forms ; which fea 
hereafter in the appendix. 

Nn 2 K 
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Semuret not 
claimed by 
the proprietor 
within twenty 
one days for- 
fcfted and 
ma^ be fold* 



If a penalty 
(ued (or there 
iniift.be a fc- 
parate infor- 
mation. 



Proceedings 
before f«b* ' 
cominiflio- 
Bert the fame 
as before the 
commiflio- 
ners. 

The fame 
proceedings 
in all cafes 
relating to 
the inland 
excife. 



If it be a cafe attended with any fpecial circumftancca, 
it is to be brought to the folicitor or to the commiffio- 
nets, who is thereupon to prepare inftrufflions for the 
^ounfcl for the commiffioners to draw a proper informa- 
tion thereon. For forms, or precedents, fee the ap- 
pendix. 

If the owner or proprietor of the goods do not claim 
them within twenty one days, the courfe is to colled all 
the feizures of the fame kind unclaimed, and to infert 
them in one information, and to enter Judgment thereon 
for want of a claim, and then to fell at the next general 
fale to be appointed by the commiffioners, or fub-com- 
miffioners. But this method of inferting many feizures 
in one information feems liable to great obje^ions. 
And if on any of the feizures a penalty is recoverable 
and fued for, a feparate information muft be entered 
for thefe goods, and a judgment of condemnation had 
thereon, to be ready to be read in evidence on the trial 
for the penalty. 

If the fcizure be in any other port than the port of 
Dublin, the informations and proceedings are ta be the 
fame before the fub-commiffioners as before the com- 
miffioners of excife. 

And in the cafes of brewers, vintners, ^le-*houfc keepers, 
diflillers, or retailers of flrong waters, and all cafes 
whatfoever relating to the inland excife, the like pro- 
ceedings are to be againft offenders, by information, fum- 

mons, &c. 

By- 
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By the 33 Geo. II. c. lo. it is recited that claims had When a 
been frequently made of goods feized by perfons who SonT'^ro 
never appeared after making fuch claims, but left the be made at 
kingdom or the diftridl where the feizure was made, Ihedalm^of 
and were not to be found, fo as to be ferved with a fopc hoofe, 
notice or fummops for trial as the law direds; by reafon ^ftria.ihere 
whereof feveral parcels of goods had remained under notice fliaii be 
feizure for many years, and until they periflied, oA ac*-* ^ ' 
count of not being duly condemned, to the prejudice of 
his Majefty and the informer; for remedy whereof, it is 
thereby enadled, that in all cafes where a feizure fhall be 
made of any goods, &c. and a claim (hall be tendered 
by the owner, or proprietor theteof) or by any perfon 
deputed to make fuch claim, that the perfon tendering 
fuch claim (hall at the foot thereof mention fome par-i^ 
ticular houfe within the diltrid where the goods are 
feized, where notices or fummonfes ihall be left or ferved ; 
and in default thereof that the claim ftidil not be deemed 
legal or received, but it (hall be lawful to proceed to the 
condemnation of fuch goods, in fuch manner as by law 
may now be done ,for want of , a claim ; and that all 
notices or fummonfcs ferycd or left for fuch claimants, 
with any perfon above the age of fixteen years refiding 
at fuch houfe as (hall be fo mentioned or exprcffed at 
the foot of fa,id claims, or pofted on the door eight days 
before the time appointed for determining the daim, if no 
perfon refides therein, fhall be a^ valid and effedtual as 
if the perfons making fuch claim were perfonally ferved 
with fuch notices or fummonfes. 

And 
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Difputescon- And by the faid aft df 31 Geo, U. c- lo. reciting 

cerniDg rights ' /.it j 

of feizurc. that, where two or more perfons have been concerned as 
informers or difcoverers, feveral difputes have arifcn be- 
tween the parties pretending to be the real informer, and 
difcoverer, to the great detriment of his Majefty's reve- 
nue, and difcouragement of fuch inforn^rs^ and that 
a juft diftribution of the rewards given to ftich infor- 
mers would be a great encouragement to the trade of 
Commiffio- this kingdom, it was enabled, that in every cafe, where 
commiffioners *^^ ^^ ^^^^ pcrfous fliall claim any right to any reward, 
in their diT- £3r or ou accouut of any feizure; penalty, or forfeiturCf 
teraine the '^^X ^^7 ^^ entitled to, the commiflioners, or fub-com- 
right to fei- miffioners in their fevoral . diftrids, who (hall hear and 
iurc, y^. determine fuch feizures, ihould hear the feveral claims 
and demands of fuch perfons, as may think themfelves 
entitled to any reward, for, or tipon account of any in- 
formation, or difcovcry, and give or didribute the fame 
in fuch manner, or proportions^ as they ihould order 
and dired; which order, or fentencc, flioukl be final 
and conclufive to ^ the faid parties^ 

Sub^commif- And it IS by the (aid ad enadied, that the fub-com^ 

an'MthU^^ miffioners, colledors of excife, and other perfons that 

fore bearias may be authorized, and appointed to hear and determine 

Jequiwi/tUi '^® matter of complaint mentioned in fuch information, 

they are not and cvcry of them, fliall, if thereto required by the party 

tbr^xurclT ^^ parties againft whom fuch information is made, take 

an oath that he b not intereAed, diredUy or indiredly, in 

the matter or complaint then depending before them, and 

that he is not to. gain or Io(e thereby on anj account 

whatfoever ^ 
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whatfocver; which oath the derk or regifter of the 
feizures and forfeitures in the particular difirid is there* 
by authorized and required to adminifier ; and if fuch 
fub-commiffioner, colledlor of excife, or any other perfon, 
to be fo appointed ihall refufe to take the faid 
oathsy fuch fub-commiifionerj colledlor, ^c. fhali be dift 
qualified, and rendered incapable to hear, determine, or 
give judgmeint upon the matter then depending before 
^bem, and contained in fuch information, and all 
proceedings to be had before them after fuch rcfufal ihall 
be null and void. 

And by the fatd a€t» reciting that the profecutions Nojodgomt 
Jjefore the commiffioners of appeals^, tho' carried on in a ndffiMwT^r 
fummary way, purfuant to the laws in force in this king- fob-commiffi- 
dora for that purpofe, had been artfully delayed by perfons SbTo^be^rc- 
profecu ting the faid appeals, upon wcountof fome in-i Turfed for i». 
formality, or defed of form in the proceedings, to the ^^ "^ ^' 
great difcouragement of the profecu|;<>rs, or informers, 
it is enaded, that no judgment, or fentence of the 
commiilioners, or fub-cotumiiSloners of excife, ihall be 
reverfed for any informality, imperfedion, or defed ia 
form, -either in the information, prooeediftgi, or judg* 
ment brought before or given by the faid commiilioners, 
or fub-commiifioners refpedively. 

And whereas it often happens that the claimants of PeriftabTe 
goods feizcd by the officers of his Majefty's revenue, on f^^Voi?"^ 
condemnation thereof by the chief commiffioners or fub- twenty one 
commiffioiKTs in their refpedive diilrids, enter appeals condt^natioa 
againd fuch judgments of condemnation, in order to potwichftand- 
delay the fale of fuch goods fo condemned as aforefaid, "^^^^ *^' 
that they may thereby' perifh, and his Majeily and the 
feizing officer lofe the benefit of the faid fcizure, for 

remedy 
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remedy thereof, it i* by the feid afl eniflcd, that all 

perifhabie goodS) and commodities^ ^kh (hall be feised 

by any of the ofiicers of his Majeftys'g jevenue, or other 

perfon, or perfons^ and condemned ais aforefaid, ihatl and 

may be fold as the law diredte, at any time after the et- 

pii'atk)n of twenty one days after the coQdemnat?oa 

thereof, by order df the Qhit( ' c«)mmiflioners of his 

Idajefty's exci(]b» fiotwittuftaMling any ^pptal brou^t, or 

to be brought, from the faid fent^nce of tondemnatidn^ 

fix days notice being previoufly given in manner herein 

before mentioned to the claimant, or left for him at his^ 

or her ufual place of refidence, and an affidavit being 

A^iht pro- thereof made j aAd the prod^ice arifirig by or from ibch 

it^l^^fdt f^Ife to be aeoottntted for ^nd paid to fuch ^tfon anA 

mnd fMiid to pcrfons as fball be by law entitled thereto, in tttt days 

ifJrJIS^^fy after the time given by law /or appealing (hall be clapfed, 

entitled to the ef in cafe of any appeal in ten days after the Ycntence 

*"** of condemnation iball be affiitnid, or the appeal dif- 

miiTed ; aiid that in cafe of ^ reverfdl dt fudi renteiK>e of 

condemnation, the prodtioe arilang by o^ from fbch fale 

(hall, in ten days after fuch reverfal^ be accounted for 

atnd paid to the owner or owners refpedively of the 

goods fo feised and fold, in full fatisfadion for the gbods 

fo feized. ^^ 

r 

All forfeit- And it is by the faid ad alfo enaded, that all the for- 

niuieThi^a. ^^*turcs and penalties^ thereby inflicted (other than fuch 
ed b7 this aa as are otherwife thereby appointed) (hall and may be fued 
as prcfcrfbcd^ ^^ *°^ rcoovcrcd, levied and applied, in fuch manner and 
by the aa of forfflf and by fuch ways and methods, as are prefcribed 
*^^'^^' and appointed in and by the ad of excife. 



By 
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-By ftatute i Geo, III. c. 7, the aforefaid ad of the 33d Adk of 33d 
Geo, 11. and ajl and every the clajufe and x^laufes therein ^„^^J^* ^^*' 
contained (except fuch claufe or claufes as are thereby 
altered or repealed) are continued for the fpace of two 
years from the 24th day of June 1762 and to the end 
of the then next feffion of parliament. 

And by the faid a£l it is enaded, that it fhall and may Commifllon- 
be lawful to and for the commiflioners of appeal, under TuthtrilS^o 
their hands and feals, from time to time, to authorize g^nt com- 
and empower fuchperfon or perfons as they (hall think laking°affida. 
fit, in the feveral counties of this kingdom, to be com- ^»*^s j" ^^« f^-^ 
milfioners to take and receive affidftvits, concerning any in the king- 
caufe depending, or other proceedings in caufes of appeal, ^^*"- 
before the commiflioners pf appeal j and all affidavits 
taken as aforefaid, fhall be of the fanie force, as affidavits 
taken before the faid commiflioners of appeal arc, or 
may be^ and for the fwearing and taking of every fuch 
affidavit, the perfon fo empowered, c^ taking the fame> 
fhall receive a fee of one fhilling and ix pence, and no 
more. 

And no affidavit taken by any commiffioner, autho- Dlre6tioii« 
rized as aforefaid, fhall be read or made ufe of before the concerning 

• /T* r 1 /• 1 »m the caption of 

cdmmiflioners of appeal, unlets the commiflioner or fuchaffida-. 
perfon that takes the fame, mention in the caption there- 
of the day of the month when, and alfo the place and 
county where, the fajne fhall be fworn, and that he knows 
the deponent, or has been credibly informed that he is 
the real perl!bn mentioned and defcribed in fuch affidavit. 

And whereas by the aforefaid ad of excife, or new 

impoft, all goods and merchandizes feized for being run, 

Vol. I. O o or 
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or intended to be run> were to be brought to the office of 

exciTe next adjoining to the place where fuch goods were 

ib feized, there to be detained and kept, until the fame 

ihould be condemned or difcharged, in manner as by the* 

faid ad of excife' is provided, which had, in many cafcSi 

been attended with inconvenrencics and damage to the 

owners of fuch goods and merchandizes, by lofing their 

market, before a trial could be had thereon 5 and many 

difad vantages had jalfo arifen, by the detention of fhipa 

or veffels laden with fuch goods^ and'commodities, thereby 

preventing them from proceeding on thejr intended 

OwDcrs of voyages j for remedy thereof it is enatSed, that it fhall 

MdmafteS' and may be lawful to and for the owners of any goods, 

Ycffeis feized, fejzcd for being run, or intended to be run, and to and 

theexdfe ^ ^^^ thc mafter or commander of any fliip-orveffel feized 

laws, majap- for thc breach of any of the laws of excife, to apply (as by 

of appraiife-' law may now be done, in cafes to be heard and determined 

ment, as in j^ ^y^q court of Exchequcr) for a writ of appraifement, to 

heard and de- valuc and appraifc ftlch goods and merchandizes, and (hip 

T"r:"^l'" or veffel fo feized," on which fuch proceedings ihall and 

quer. may be had, as ha-ve been ufual in cafes where by law 

writs of appraifement have iffucd; and that on return of 

Andon return the appraifement, or value of fuch goods and commodities, 

cognizance7o ^^^ ^^ ^^^h fhips and vcffels, the party or parties applying 

Be entered in- for fuch Writ of appraifement, together with two fufficient 

toinlhecourt /.../in. - « . jt,r • n 

oiExchcqucr. luretics, Ihall enter mto a recognizance to his Majelxy la 
double the value of fuch appraifement, before the 
Chancellor, or one of the Barons of the court of Exche- 
quer, or before fuch perfon or perfons as they, or any of 
them, fhall appoint- by commiflion to be ifTucd out of the 
fnid court of Exchequer, conditioned. to pay fuch,appraifcd 
value, and aU other penalties ^nd forfeitures attending 

fuch 
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fuch fcizurc, in cafe the fame fhall be condemned; and 

that thereupon the chanceUor, o^ any of the barons of the Writ of DciN 

faid court of Exchequer, (hall award a writ of Delivery '^^^y- 

in the ufual manner for fuch goods and merchandizes, and 

the Ihip or veffel fo feized ^s aforefaid. 

Provided always, that upon the acquittal of fuch goods On acquittal 
and ihips or veflels from fuch feizure as aforefaid, by the ^ncTT^'bc 
chief commiffioners of the revenue, or their fub-commif- vacated. 

. fioners, in their feveral andTcfpedlive diilrids, or by the 
commiffioners of appeal (in cafe an appeal fhall be brought) 
and due proof made thereof before the faid Chancellor, or 
auy of the Barons of the faid court of Exchequer, and 
notice given to his Majcfly's Attorney general for the 
time being, that then the faid Chancellor, or any of the 
Barons of the faid court of Exchequer, fhall and may 

, order the laid recognizance to be vacated ; and the fame 
fllall afterwards be null and void to all intents and pur- 
pofes whatfoevcT. 

And by the faid aflit is alfo cnaded, that all the forfei- Pcnaitlc* and 
tures and penalties infliaed thereby fhall and may be fued 5|aed"J^*JI|; 
for and recovered, levied, and applied in fuch manner aatobefiied 
and form, and by fuch ways and methods, as are pre- bT'il^^^^ 
fcribed and appointed in and by the afi of excife. ctcifc. 

And the aforefaid ftatute, as to the feveral matters 
herein before-mentioned, is to continue and be in force 
for two years, from the 24th day of June, 1762, and from 
thence to the end of the then next feilion of parliament* 

Oo a And 
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Thefaidaa And by the ftatute of 3 Geo. IILc. 21. the aforefaid 
sfcio.^n!* aa, as aifd the ftatute 33 Geo- IL c. 40. are further 
further con- continued for two years from the 24th day of June, 
^^^^^^' 1764, and from thence to the end of the "then nex.t 

feflion of parliaments 

One commif. And by the faid zGt it is enadXed, that it (hall and may 
cifeempower- ^^ lawful to and for any one or more of the chief commit 
ed to hear and fioncrs of cxcife to hear and determine all complaints, and 
JompSs to '^^y a^^ forfeitures that (hall be made or incurred by or 
for felling againft any perfon or perfons felling * fpirits without 
^Tuccn'fe. licenfe, in the fame manner, and as efFedually, to all in- 
tents and purpofes, as any three of the feid chief commif*- 
fioners were then empowered to do, with fuch remedy (£ 
appeal as is therein mentioned*. 

The three laft And by the ftat. of 5 Oeo-in. c. 16. the (aid thre*^ 
aucd^^*^"* laft ads, and all and every the claufes therein refpe£lively 
contained,, (except fuch parts thereof as are altered or 
amended by this ad) are continued for two years from* 
the 24th of June, 17661 and from thence to the end o£ 
the then next feflioa of parliaments 

The foui laft And by the ftat. of 7 Geo. III. c. 27. the faid four adis. 
Bued!^'^'^* are continued for two years from the 24th day of June, 

1768, and from thence to the end of the then next feffioa 

of parliament. 

* Or, by 13 G^o. III. c. 8. wine, cyder, beer, or ale, by rtUil witbottfc 
licenfe. 

"By 
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By flat. II Geo. IIL c. 7. it is enabled, that no writ of No writ bf 
replevin, writ of deliverance, or writ of re-caption, (hall, at "^li^J^'nce, o7 
any time hereafter, without leave firft obtained ror that re-capthn to 
purpofe from his Majefty's court of Exchequer, be exe- foVgoods 
c^uted for any goods or chattels feized by any officer of ^««ze«^ ^or 
cxcife, for being run, or intended to be run, without pay- cifciaws^wUh* 
mcnt of duties due and chargeable thereupon to his Ma- om leave from 
jefty; or for goods and commodities detained to anfwcr Exchequer; 
the payment of duties due and chargeable thereupon to 
his Majefty, unlefs fuch goods and chattels fhall be firfl 
acquitted by due courfe of law* 

And by faid ad the faid five former ads (except fuch The five lalt 
parts thereof as are thereby altered, repealed, or amended,) n^ed?""*^ 
are continued for the fpace of two years from the 24th 
day of June, 1772, and from thence to the end of thc^ 
then next fefilon of parliaments 

And by flat. 1 3 Geo. III. c. 7. the faid feveral ads (ex- The fix laft 
cept fuch parts thereof as are altered, repealed, or amended nu*^^^'^"' 
thereby) are continued for thefpace of two years from the 
24th day of June, 1774, and from thence to the end of 
the then next felfion of parliament. * 



♦^ One can fcarce avoid lamenimg tbat arif necefllty whatfoever fhould caufe 
the inftitution of a judicature, la Repugnant to the fpirit and genius of the 
Britifli conftitution, as that whkh ja created by the excifc laws ; an inftiiu- 
lion by which that bulwark of Britifli; libeny, a trial by jury, is partly fubvertcd ; 
and the determination of property, fortietiines to a great amount, transferred from 
the eftabliflied courts to perfona not enured to modes of legal reafoning, unac- 
quainted with the rules of evidenci, and unreftrained by the fan^tion of an 

^ oath. 
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oath. Should it ev«r happen that fuch pcrions, warmed b^ ait indifcrcet teal of office, 
or inflgenced by any other improper motives, fljDuld confider themfelves not mcicly 
minifters of jufticc'but fervants of the Crown, whofeduty it was to multiply forfctciires^^ 
anil not to determine by the rvles of Jegal proceedings, it is ealy4o fee what infinite 
mifchief may be done by their decifions. It is true, an appeal is given to other com- 
miflioners, from whom, confidering their education and profelTion, redrefs rot/ be 
expected. But when we conilder the great delay ^nd heavy cxpenfe attending Cuck 
a^ftep, and that the weight of the revenue is oppofed to the profecution of the 
appeal, it muft be confeifed that the litigation may be very unequal, and the 
remedy as inadequate. Nor is it an immaterial hardship upon the appelhrnt, 
that, ihould the fentence be reverfed, and the condemnation appear. ever founjuft 
a«d groundlefs, no adion will lie againd the informer or feiztr for a falfe or mali- 
cious profecution I the fentence below being deemed, in fuch cafe, proof that there 
w^s a fufficicnt fpund^tion for the profectiiion. i Wills 232. 

Another extraordinary circumdance attending thofe proceedings (for mhlch oecef- 

fity alfo is urged) is that of admitting the evidence of the informer, who k to 

receive a moiety of thepenaJty or forfeiture, in direct oppoiition to that well-known 

T«le of evidence, that no peifon interefted in a cau(e is to be admitted a witnefs ; 

upon which ground ivformers upon penal ftatutes are cooftantly excluded in Weil* 

nUnfter-hall. Stra. 316. Lord Ray m. 1545. Tort. 248. 
f 

The judges appointed by thofe laws (hould ever confider that the fcale of j'uftioe 
ought to be holden with an even hand between the Crown and the fubje^ ; that 
the revenues of the Crown are to be duly collected i but that thofe revenues, 
\vhich are in fadt granted for the ufe of the publick, were not intended to be made 
aa^engineofoppreiTianagaindthe fair trader ;. and that though the rights of the 
Crown are not to be remitted, thofe rights ihould be determined according to the 
eftabliihed rules of law and juftice, and nor, except in cafes of abfolute neceff ty, by 
^he evidence of perfons fwearing under one of the ftroi\geft temptations to.perjury. 

It is alfo to be wiihed on the other hand» that where the conftitutional mode of 
. proceeding hath been prefer ved, juries would feriouOy confider that the preventioB 
or^uniihment of frauds in the payment of the cudoms is not only a benefit to the 
publick, by the augmentation of the revenue, but likewife to the fair trader, who, if 
hich frauds be permitted or the puni&meot 4>f them eluded, could no longer fubfift. 
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C H A P.. XXVI. 

Of debts dub to the KING, and his REMEDIES for- 
RECOVERY OF THEM. 

THIS being a fobjcd not very difUndly treated of in 
law books, and the flat* of the * 33 Hen. VIII. c. 39. 
in England, which i? not in force in this kingdom, having 
made fcveral alterations in the common law there with 
refpedl to this matter, it will be neceflary to conlider it 
with great caution, advancing nothing but what is fup*- 
ported, or feems to be inferred from the beft authorities, 
and leaving a full difcuilioa of the fubjed to abler hands. 
And for the fake of n;iethod and perfpicuity it will be 
iieceiTary to arrange what feems mofi material on this head 
under the following particulars, viz.- 

* A doubt has been fometimes entertftmed whether this ad* be not & force in tMs 
kingdom, Co far as it relates to the prerogatives of the Crown, by virtue of an a£t ,. ^..^ i 
Biade here in the fame year of that Kiog*s reign, by which the King of England, his 1^ i c i * 
heirs and fucceflbrs, are to have the ftyle, title, Wr. of Kings of Ireland, with all 
pre-eminences, /rfrcji'tf/wjj dignities, W». to the ©ftate and majefty of a King 
imperial appertaining. But this notion is deftitnte of any foundation ; the latter 
ftatute plainly being intended to change the eftatc and'dignity of Lord of Ireland to 
that of King, without enlarging in any refpe6t his legal prerogatives • much leTs 
thofe which he derived under a-flatute not then eziding;, the feflion of parliament in 
vvhich the IrlHi aQ was made having commenced the 1 3th of June, 1 541 , and ended - 
the 20th of July following; wheieas ihe feflionof parliament in which the Engl ifli adt 
was n adcdid not commence until ;6th of* January following. Aad furely whoever 
confiders the fpitit of tyranny and inconiidency which marks the Engliih laws of 
that reign, would not be very (Irenuous to contend for their exigence in this king- 
dom by any drained inference. The one in queftion particularly cootaros feveral- 
daufcs which feem very obfcuxe and almoft uointelligibU* 

Firft, 
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Firft, of the King"s debtors and his remedies agaiaft 
them. 

Secondly, of tlw King's prcccdcnfcc with regard to 
cxecutiont 

Thirdly, of the King's prerogative with regard to the 
debtor of his debtors, 

' And as to the firft particular, viz. of the King's debtors 
and his remedies againft them, it appears by the ancient 
ufage of the court of Exchequer, that from the earlieftages 
the Crown claimed and cxercifed feveral very great prero- 
gatives with regard to the recovery of its debts. 

King could The King could grant a writ of protedion to his debtor, 

Seblo?/'^ that he fhould not be fued or attached until^hc paid the 
King's debt But this was productive of great inconveni- 
ence 5 for, to delay other creditors, the King's debts were 
the more flowly paid. For remedy whereof, by 25 Ed. 
III. c. 19. Eng. it was enaded, that other creditors might 
have^their adions againft the King's debtors, and proceed 
to judgment; but not to execution, unlefs fuch creditor 
fhould take upon him to pay the King's debt, and then 
he might have execution for both debts, i Inft. 131 b. 
F. N. B. 28. Dyer 328. But fuch proteflion would not 
lie after a fuit commenced. Hard. 26. Nor could the 
debtor avail himfclf of this privilege without having the 
writ of prbtedion. Cn Car. 389. And fee Hob. 115. where 
it is faid that the rcftraint of the fubjedt, as to proceeding 
to execution, impofed by the ftatute, relates to executions 
on lands and goodsi and not of body. 

And 
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And the King's debtor could not make a will to di^pofe HUdebtw 
of his chattels to the King's prejudice; -nor could his exe- ^"^ J^^i** " 
cutors have adminiftration of his chattels without permif- chattels bj 
fion from the King, or from the jufticier, or the barons of King's prcju* 
the Exchequer J which they obtained upon giving fecurity ^^^* 
to pay the King's debt ; and if the debt claimed by the 
King were a doubtful one, the King would fometimes , 

command the executors to retain in their hands fo much 
as the fum amounted to, till the matter was difcufTcd ia. 
the Exchequer. Madox 663, 664> 6^5- 2 Ro. ab. 158 H^ 

If one died indebted to the King, and it were doubtful King could 
whether the chattels of the deceafed would amount to ^^J** f ^j^^*^' 
fatisfy the debts due to the King and to other perfons, it debtor dc* 
was ufual for the King to feizc into his hands the chattels ^^*^^^' 
of the deceafed, in order to have a fatisfadlion of his debt, 
before any bther creditor of the deceafed was paid, or the 
chattels were eloigned, or applied to any other ufe. But 
when he fo feized them, he allowed a competent part for 
the decent funeral of the deceafed. Madox 665. Sec 
magna charta, c. 18. 2 Inft. 32* 

At common law, if a common perfon obtained a judg- i(;ng could 
mcnt for debt or damages, he could not have the debtor's ^^^^ «^«^!*" 
body or his lands during his life in execution •, but the body, lands, 
body, * lands, and goods of the King's debtor were liable. wi^&<>o^«- 
3 Co. 1 2* 



* BotiaPtflm. 16711 iar deubltd wlietber it !» not mtrt^y bj the CQ (lorn* of 
the court of Eiich«qii«r tbar hindt can be extended for the King's debt, and not 
upon the jut^ncatt «f mj otiicr -courts, except the debt be elUeated into the 

P p The 
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Aeainft heirs, The King might levy his debt not only againft the 
cxecutoi^^f. p^rty himfelf, his lands and goods in his own hands, but' 
in the hands of his heirs and terre-tenants, and againft hi^ 
executors and adminiftrators, or if he had no executors or 
adminiftrators, then againft the poffeffors of his goods- 
Dyer i6o. a. II. Co. 93. a. Bunb. 322. But this muft. 
be underftood, as to goods, where they were not aliened 
bo72aJicle before the tej}e of the execution. 8 Co. 171. 

Procefs/?^ And therefore where an officer and accpmptant of the. 

[a7'agl'ini/^ King died in arrcar to him, the (herifF having returned 

tcrie-tenants. that there were no executors or adminiftrators, procefs a(^ 

coinputandum iffued againft the terre-tenants of his lands, 

although no judgment had been againft himfelf in his life. 

time. Dyer 324. And in Plowd; 321 a. where this cafa 

is cited, it is laid down ftill more generally, as held therein,, 

that if any perfoa be accomptant to the King, or if any 

money, goods, or chattels perfonal of the King come 

to the hands of any fubjedl by matter of record or matter 

K in deed, the lands of fuch fubjed are by the courfe of the 

Exchequer charged with the debt, and fubjed,to the 
King's feizure, in whofever's hands they fhall come after- 
wards, whether it be by defcent, purchafe, or otherwife'j 
and that the law of the Exchequer is confidered in fuch, 
cafe as the general law of the realm, and not as the law of 
the Exchequer only. But this feems to be laid down too 
largely, and is not at all warranted by the determination 
in Dyer ^. 

* See Favel^ cafe in the time of Ed. III. Djcr 160. a. where ft being folind that, 
after he was appointed a colledtor, being languidus in extremis^ he alien'd his lands, 
goods, l^c. and died ^irhout heirs or executors, procefs ad c»mputandum was 
ifTued againd the terre-tenants and the poflefTors of his goods. But it (hould feem 
that this was on a fuppofition that the alienatioo was ia order to defraud tiie King. 

Kfcirc 
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Scire fncins 
ad computan* 
dum the pro- 
per procefs 
where the 
King's debt 
is not deter- 
mined. 



Kfcire facias iffued againft commiflioners of prize goods, 
^grounded upon an inquifition, whereby they were found 
indebted to the. King in a fum of money for prize goods, 
and to (how caufe why the King fliould not have execu- 
tion for this debt. And upon demurrer it was infifted 
that a Jcire facias ad jatisjacienduvi^ which is a judicial 
writ, does not lie before the debt be determined upon 
record ; for that it is uncertain what the debt is, by rea- 
Ibn of the allowances that are to be made 5 that * procefs 
of the pipe would not lie, which is not fo ftrong a pro- 
cefs ; (for^ by this courfe, body, goods, and lands might 
be taken into execution, when perhaps nothing was due;) 
and that the auditing and ftating accounts is a judicial a<3, 
which ought to be done by the Barons, and not by inqui- 
fition. And by Hale, Chief Baron, di dijlringas ad compu^ 
tandum is the ufual procefs. Hard. 328. 

All debts to the King on record bind the debtor's lands Kings debtt 
from the time they are contracted : for all lands being w"^,^'^^^^ 
held mediately or immediately from the King, when any^ debtors landa, 
debt was recorded of any perfon it laid the eftate as liable ^'^^-^^^-S^- 
to fuch debt as if it had been a refervation on the original 
patent or firift feudal donation. And therefore as the King 



* Summons of the pipe ilTued againft a man to levy/^oo upen 9i fufer (tt upon 
kirn by a colle or ; and a motion was made to fuperfede ir, becaufe it could not 
be pleaded to, and ic was fupeiftded : for, by Lord Chief Baron Hale, fummons 
of the pipe ought not to ilfue but for a debt upon record, or a debt Rated and 
determined, and not for money due by matter in pais ^ as this cafe is ; wherefore 
if a colledor in chief chaige his under collector in account, or an accountant 
diarge another together v^^th bimfclf for goods of the King's fold to him, and 
mot paid k)r, fummons of the pipe ftall not iflue in thofe cafes, but a fcire 
faciasy or a diflringns ad comp,utanaum^ to which the party may plead; for that 
thefc debrs are not debts of record, but arlfe upon the accountant's charge onlyi 
end fo here; «nd z /cite fatias ad corhput<indum was awarded. Hard. 32a. Same 
, |)oiat determined, Hard. 5^4. 

P p 2 cduld 
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could felzc the land for non-payment of the referved rent 
or fervice, fo he could fcizc it for any debt with which it 
was charged* 

A truft in fee of lands is liable to the King's debts hj 
the courfc of the Exchequer; for the writ of extendi facias 
for levying the King's debts is of the debtor's lands, or of 
any land of which any other perfon was.feized to his ufc ;. 
tho' fuch an eftate does not efcheat in the cafe of felony^ 
becaufe there is a tenant to anfwer the Lord's fcrvice. 
Hard. 495. 3 Chan. rep. 35. See i Vent. 132. 

Where a term is attendant on. the inheritance, if the 
King extends the inheritance, he (hail have a right ta 
the term ; but if the term be mortgaged to one ^vho has 
no notice of its being attendant on the inheritance, the 
mortgagee (hall hold it againft the King. Prec. Cha. 125^ 
2 Vern, 389. 

The King's receiver being indebted to him for arrears 
of his receipts, and being feizcd in fee of land, conveyed it 
ia fee to L S. who conveyed it to the King in fee j and 
the receiver took it again from the King to him and his' 
heirs; and afterwards the receiver became further indebted 
upon his account to the King. It was held in the court of 
wards that this land was not extendible for any of the faid 
debts ; becaufe the land itfelf w^s never chargeable in itfelf, 
but in refped of the perfon who was debtor, as in the cafe 
of a ftatute ftaple ; fo as, when the King took the lands, 
the debt was not thereby difcharged, but might be reco- 
vered againft the debtor himfelf; but the land in the 
King's hands was not chargeable ; and then when the 
King conveyed the land over he could not againft his own 
conveyance charge the land. But the Chief Baron doubteil 

it; 
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ft; and- therefore the court decreed for the difcharge of 
the land, without prejudice to the ufc of the Exchequer 
for the King*s debt there. Hob. 45. But quere of this 
<cafe, for it feems a ftrang^ determination. 

A perfon being feized of lands made a conveyance with Lands con- 

9 power of revocation, and afterwards died indebted to ^wcr Tfrc 

the King, and without having revoked it; it was held yf^^5^f""" 
that the land was extendible for the debt. 2 Roll. 295. 
<Jodb. 489. 



Uadible. 



But it was reckoned an abufe of the feudal prerogative Kingreftrain- 
if the King feized the lands or perfon of his debtor where ita/fj^fvim 
there were goods fufficient to anfwer the debt : wherefore fcixing Undt 
it was enaaed by magna charta, c. 8. and declared as part Jf;^^^* ^"®' 
of the liberty of the fubjed, that the King or his bailiffs 
fliould not feixe any land or rent for any debt, whilft the 
chattels of the debtor arc fufficient to render the debt^ 
and the debtor is ready to fatisfy it. 

By thefe means the abufe of the prerogative Was totally Whlcfcintroi 
hindered, and the King could not levy his debt on the ^^<^ ri»e 
land, whilft there were goods fufficient to anfwer it. From thTr^"' ^ 
whence it became neceflkry to iffue the fummons of the 
* pipe againft the debtor, which is a proeefs againft the 
goods only 5 and when any thing was nihill'd on the fum*- 
mons of the pipe, then, and not before, the fccond re* 
membrancer's proeefs, fometimes called the long writ, or 
prerogative proeefs, ilTued, which is againft body, goodsi, 
and lands, &c. heirs and executors. Gilb. £xc. 1 24. 

* Bat though the natare of the procefi of the pipe Is fo dearly pointed bat, in thit 
ktogdom the fumaions of the pipe is againd body, goodsy and lands. When this 
pradice commenced, which feems to have been originally through the iniftake or 
Jgnorange of the oficer s, I have oot bc«n able to leara. 

And 
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Aherationof And thus the law flood in England until the 33 Hen* 
IhfsSpld VIII. c. 39. by which it is cnadted, that every fuit for the 
by 33 Hen. King's debts, recognizances, obligations, or fpecialties, 
' ^^^' fhall be made in the feveral offices and courts of his Ex- 
chequer, and other courts of revenue, under the feal of the 
faid courts, by capias, extcudi facias, fubpana^ attach- 
ment, and proclamation, if need fhall require, or any of 
them, or otherwife, as unto the faid cou.rts (hall be 
thought by their difcretion expedient for the fpeedy reco- 
very of the King's debts. 

From the time of making this ftatate of ^^ Hen. Vlll. 
c. 39. Lord Chief Baron Gilbert fays the' pradice com- 
menced of making capias, fieri facias^ or extents, at the 
difcretion of the court, to levy the King's debts. 

frerojrative Lord Coke fays, that after this ftatute, the ufual pro- 

7ohl7nuo^^ cefs to the flieriff was, " that you diligently, by the oaths 
ducedbythc of good and lawful men of your bailiwick, tfc. inquire 
what goods and chattels, and of what price, he the faid 
I. S. had in your bailiwick, (Sc. and you (hall take them 
ail into our hands, to the value of the debt aforefaid, and 
tjiereout caufe to be made the debt aforefaid, &c. and if 
it fhall happen that the goods and chattels of the afore- 
faid I. S. fhall not be fufficient for the payment of the 
debt aforefaid, then you (hall not omit by reafon of any 
liberty, but you ihiU enter it, and by the oalhs of good 
and lawful men diligently inquire what lands and tene- 
ments, and of what yearly value, the faid I. y. had or was 
feizid of in your bailiwick aforefaid, ^c. and all and (in- 
gular the aforefaid, in whofe hands foevcr they (hall be, 
you fhall extend and take into our hands, C?r. and you 
fhall take t>.e aforefaid I. *^. fo that you have his body to 
fatisfy us of the debt aforefaid, (ScJ' 

But 
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But Lord Chief Baron Gilbert, with great reafony 
thinks this writ might have been ufed before the ftatute, 
without any violation of magna charta-^ becaufe it feenis But fcems ca 
fo contrived that an inquifition fhould be found whether ^e before. 

. Gi!b exc 

the debtor had any goods and chattels ; and if upon the 128. 
inquifition there were not fufEcient found, then to extend 
the land, and take the body j and that therefore it fecms 
to be a writ that was ufed in cafes of neceffity, before 
33 Hen. VIII. but that fince that ftatute there may be a 
capias^ levari^ or extent^ without any inquifition touching 
the goods. 

There are, according to L. C. J. Holt, five feveral forts> 
of executions for the King. Firft a capias ad jatisjaciendum^ 
which commands the (heriff to take the body of the The feveral 
debtor. Secondly, ^ fieri facias^ to fell his goods. Thirdly, executions for 
an extendi jacias^ to extend his lands, 6'^. Fourthly, a urit, ^'^^^^"S- 
called the *long writ, comprifing all the. former. Fifthly, 
a' levari facias^ to levy the rents, iflfues, and profits of the 
lands^ as in cafe of forfeiture of iflfues or of profits to be 
taken upon an outlawry ; and upon this latter writ only, 
the cattle of a ftranger levant and couchant upon the land 
may be taken. Comyn 51. i L. Raym. 306. 

The writ of extendi facias or extent commands the 

fherifF to feize the lands and tenements, goods, chattels, 

and debts of the debtor, and to appraife them and extend ^, 

1 I 1 • . 1 T^- > V J M 1 /I 11 I The nature of 

and take them mto the Kmg s hands, until he Ihali be the extent fox .; 

fatisfied his debt \ with a provifo that he fell no goods, ^^^ Kmg. 

until further procefs. It is faid to be grounded on the 

aforefaid ftatute of 33 Hen. VHI. and is fo mentioned to 

♦ Biit note, this feems to b« a different writ from the long writ, or trcafurcrV 
remembrancer's procefs. 

be,. 
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be in the end of the writ. It iflues from the equity fide 
of the court, which is always open, ind ufed formerly to 
fit much longer than it does now. When the court doe« 
not fit, they ^re made out> in England, upon the fiat of 
a Baron, which is in the nature of an award of the court, 
and they cannot be ante-dated before ^ht fiat. 2 Strange 
'749. Bunb. 62. 

honds to the Before the time of Hen. VIII. there were few bonds 

^troducrcf^'* given to the Crown. But recognizances might be taken 

Giib.Exc.96, to the Crown ; for they were matters of record, and the 

*^^ King could not take but by matter of record. But towards 

that time, as the revenue increafed, and merchants were 

obliged to make payments, the cufiomers and colledorg 

received bonds from the parties to the King. Thefc: col- 

ledors were no more than bailiffs or receivers, and not as 

jiaftices between the King and the party ; and therefore 

the acknowledgements before them were not in a court of 

record J and there is this difference betvvcen them and 

bonds of record, that thefe were immediately levied by 

levari '^ but thofe not of record could not bQ levied by 

kvariy hut a Jcire facias was to ifiTue thereupon* 

Diarcreucc And the reafon of the difFeirence is, that where an obliga- : 

boDdr"o the ^^^^ ^^ acknowledged in z court of record, fuch rccogni- 

Crownaiid zaucc is the fame as a judgment, the conufor being 

ctr^"^**" perfonally prefent, and the court fuppofed to know him 

Giib.E1c.97. as much as a defendant againft whom they give judgment. 

And hence it is that the levari iflTues, and all the other 

prerogative procefs 5 and that the debt cannot be difcharged 

until there be a receipt upon record. But where the 

King's minifterial officer takes an obligation to the King, 

fuch obligation is not of record ; but when the officer 

4elivers fuch obligation into court, the time of fuch deli- 

^ very 
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vpry is recorded 5 fo that if the obligation be juft and the 
conufor has nothing; to fay againii it, nobody can contro^ 
vert the time of its //>»} becaufe the delivery is of recordp 
and therefore it ought to bind from that time. But the 
pi^igatton is no more than a warrant of attorney for the 
minifterial or other perfon to delivery it of record ; for 
l^ing an kd in^x, and not of record, the conufbr may^ 
cooe^ 10 npoii the return of the fcire facias and traverfe 
the obligation ^ but in this it differs from a warrant of^ 
attorney; for if a man forge a bond, and warrant of 
attorney, and then Confefs judgment, the defendant can 
sever deny the deed, . if a Jcirc facias iflue after the year ;» 
but in: this cafe there is no judgment upon the bond, for 
^ bcHid is, only delivered on recordy. and the judgment^ 
arifes only on the Jcirc facias. 

When a bond or recognizjance to the Crown. 1^ tO' be Pioceedio^i. 
put in fuit^ it is to be lodged ia the Chief r^nembraocer's ^ ^".^« ^^ 
office, and from the time of delivery pf the formei (which^ [rthe^c^^!. 
IS to be recorded by him)Jt binds the laadaof the obIigor.v 
And thereupon fcire facias iffues thereon, direfled to the 
proper county, or two to the fherifFs of the city of Dublin, 
let the place of abode of the party be where he will, to 
iumrnoa him. to fhow canCe^ ifanylie can^wKy exetotionv 
Aould not be« 

if the llieriff returns a f(^re feci^ then the officer is to Oa/areffci 
enter rules to appear and plead thereon, as on an informa^i* T»k'"^Di€aAi 
tion; and the proceedings are as on fuch writs in fuitt* 
Wtween party and party } with this difference, that when 
the three firft rules to plead are cxpared, a- fourth rule is 
entered, viz. that the defendant plead in four days, or that' 
judgment be entered againft him, without further motion ; 

Vou I. Q^q* and^ 
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and if no plea be filed in thefe foor days, judgtnent mif 
be entered without procuring a ccrUfic^te of no piea. 

On two hHiis If the (herifF returns two mhit^ the officer will up«i 
foHudracn^^^ application enter a rule of coiirfe for judgnoant^ if no plea 
in four days, which is the quarto die pfi^ foio two nilnkt 
ate deemed prefuniptive notide, and equal to i^fdrefm^* 
and if no plea be filed in the& fow days^ he will esttr 
the judgment ^ » . ': 

Ko judgment *But upon tlicfe fiire facuks\ Xk^ judgment is iifeaflf 

SI^ "' «»tcr«d, which is itfs prejudicial to tbc^debttor^ :£sr the»i 

lie may 4>btaRn leave to plead \ %vA it is as bdoefidal^ to tbc 

King to haVe an extent upon tke iiond pr ceoognmnce 

itfdf as i^pon a judgment, ' ^ 

!Let¥emaybe If judgment fliould go vpon two 9d^ib^ ami the dsfb&d* 
SJ^S ^^* "^*^" affidavit that fee M k roafoaaible a»d jnft; 
tnent. Sefenco to make, and that he fs wady t<» make .itt tlift> 

. . court win, upon motion, give him liberty to plead *^ 

»Upon defend. If thc defendant pfcad taxhtjw-cfiipk^^ procdTs 19 to^ 
ftnts pleading, ^gy t HI the tilea IS determined) but if goods or Iliads b^. 
^: ^^ extendod, proceft ie PoC to ftay withoaaJ^ fpociaEl tttdor <^ 
the court, upon bringing into court the goodsicr tb^ v^ieU^. 



Cilb. £xc. 
173 



* In the aire of theKfog againft Thompfoiit in this courti a6di N^reaber 1 748, 
ftitd >9 Jmie 1754)9 Hit defeodftiit hating QSecuted a. bov^i to tlye lH^i^ % peylixnb 
^I^Qfcpvpn^ti.t^l^^p^btrrftCl^iDrepair^ ^ivttot fatifwas iflucd tbereoD t^ 
the fteri^s. of the city of Dublin ia the uAifti manner, and two Mils being returned, 
the King had judgment, and a writ of hvari iffn^<i km happearbg tatlie'C^vfi 
upon a motion for the 4efwi4attt, that tha defendant Hfed ajt, Wigtrrf^rd> i^<hf?tt 
fore Vifas not ^ai^iiaoiied, and the boi^ not being for the paj^mtot qf mon^ bu^ for 
performance of coyenants, which appeared by ajKdaviu to have been performed, 
the court ordered the judgmeiff and irvari which ifliied thereon ta be fbt afide, an^ 
that the defendant (hoold be ac h'beftj ta plead to tht fcinfaciati althfu^ tl^ap- 
ph'catioa was made iq>wardi of four months after she levm-i had iffued. 

ther6of^ 
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lftereoF> oi' this mefiH^ rents of the lands, or givio^ fecurity 
td abidb the ordor bf (be court : and' the reafoa is, becaufe 
when a man pleads in difcharge of the fcire facias^ he 
pleads in difcharge of the debt, and theri^fore the debt is 
ki fufpdHfe till the plea n deterthindd; but where the 
knds and good«r av6 artended>' and* be comes in to plead, 
k i9 to difchluige an dzeottton executed ; and therefore 
WOtbin^ id comber ftay^d, until fecurity be giv«n to^anfwer. 
Che go&dir dr tlM mefne profits of the landsi 



If a bond be entered into* to the Crowns with a wary- P^oce«diBg» 

boads 
warraai. 



wttt df attorney to cohfefs jodgmept, the warrant ip JS ^""^ 



brought to the ofiicer, who enters a <:aDfeAt itk hie' book 
of judgments, that judgment be forthwith entered up for 
the K4fl^, and that execution (hall tflue : In tkM eafe there 
\i * fcire fuciarm^^aai^ fi^ed by the officer and filed^ 
bWPHefVMr ftaledv whick is in the »(tiire pf a dee^ratioO' 
ittc6b1iMbd Isw^oad tber jiiK^ment is made up aa tho£e^oa 
^ pka iidb by eogmvH afftonein ; b^ea^fe^they would not^ 
ifey the- rdtum ilf two fdreftHias^ 46 delay thtf KfipgV 
execution, nor clog the roUs .with two writs and tw9> 
returns from the fii^rifE 

Up«n th*Witof tf»tciitllte:flieriff i« tohoW ijoquiry Proceedings 
in ortl*r Id* find the* lands, &c. and- the ySrarly value ^^^ «« «•• 
t^et^of by examination 6f wttneiies ; which finding he is. 
to return, and that he- hath feized. the lands into 1ms hands* 
for his majcfty's ufe. 

A^ imetcdhhi^ upoft' h» retisro^ iby the prodioe in Abd UvaH rir> 
Bnglanrf, a kvaH iffocs, t6 levy the mefne^ rates half §3f^ 
^arLyi or oftener if it be required^ until the principal 170^ ' 
diAfti mHi eofts and <d«wiagei, as. the^cotttt ihall think fit^ 
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lie fatisfied^ but the' party may cdme »nd plead' at th({ 
return of the extent, before any profit* be adJually leyied. 

How the And when the ievari goes oott the remembrancer'^ 

in"charge.^^' ofiice Writes the lands in charge to the pipe, and froia 
Giib.cxc.171, thence forward they are in charge on the fommons of the 
pipe, and the fheriff returns the iffucs ainl profits of then 
annually •, fo that it feems, that upon the firft iflues he 
anfwers to the Je^xari before the Baniaa» aAd thofe ifTuea- 
are drawn out into the pipe, in order to charge the fherifi^i^ 
that tfie next ^Fear the fummons of the pipe may go out 
for the fame iffueis, "becaHfe the lands are then within the 
complete th^tffi ai the ihertC 

ipftaice here Sot the pra<Sice here is very different } ^r Mpan the 
ijESIi/f «tt>rn of the extent (which is here called a Jevuti, and 
feems ta %e -confounded with it) thcfolicitor for the Crown 
fS'te move fof a cuft'odiam and injundnn; a;nd tJie ocwrt 
will order that the clerk of the pipe do iqake out a cujl§diam 
ef the lands, whic4i is^thereupon made to the CQlleAor4»f 
the drftriiS), •or af late more tifually to the folicitor, pa 
account of the frequent changes of the coUe^Sor^, in truft 
for the Kin^, daring the King's pleafure, at the yearly 
rent of ^ five (hillings ; and the court will at the &me time 
order that ttie ehief r emembratacer do ii&e an injun^iom 
for putting the<:uftodee or his afigos into the poffefiion of 
the lands* Bt3;t for the further proceedings hereon, fee 
.chap. 30. oi cujlodiams. 

• k «8 KkewiTe «ibtl t6mftrt mtke rwdJudtm, thelewtndi, '' oV:fr tod ^ove 
file jfttrty rent and trrei^i of the |»reiiirei payable ibereout lo the Kiqg/' but xkm 
iafercioh of thefe wocds feemt to arife either from confounding the cu/iotliamt 
granted upon tbefe frvatis, with thofe granted upon feiiures for arreart-of rhi 
King's tcoci^ or ftoa a ca»iioa leaft the huda fluoid be fiibje& 19 ft ttissf a ot ^ 

But 
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Bat in England, by the flat, af 33 Hen. VIII. 39 a boni Bondt to the 

to the King is in the nature of a ftatutc ftaple, and Engk"j''|„ 

the Crown may iffiican * isioiediate extent upon it, at nature of ft*- 

any time within a year after the bond wag given. But if ind hnp^c«'. 

it be doubtful whether the condition be forfeitedi or if it mtc extents 

be profecuted after a year, a fck^ fackn' iflucs. But the ^^^ 
Cfown may, even in Aich cafes, havie an immediate 
extent, upon an affidavit made before a Baron, that the 
King's debt is in danger. 

If goods be feiced, and the extent returned^ the court Ffn^iionvex- 
^11, upon motion of the folicitor for thp Crown, award foKffncT ^ 
a writ of f- venditioni exponas to fell them. But Lord Chief 
Baron Gilbert fays, that in England, on return of the - 
extent, a rule of fix days is to be given; and if the de- 
fintdant do not af^ar at that time, then a vendiUoni . 
ekponas it iflbed ; but that if he appear and plead, a further 
rule of four days is given. 

If two extents iffue againft a perfon bearing different iftwoouenr^ 
ie/ies, and be delivered to the ihcriff, and that which SSd^i, 
bears the la;tdft /^^^ be delivered firfl to him, he fbould held on that 
take an inquifitio!n on that which bears the earlieft teJU^ 
and make the common return upon it, vist. that be had 
feized the goods found into the hands of the King ; and 
the fame goodi being found by the fecond inquifition, to 

* It U ftid tTiiit tho!^ immednte ntents htat ^ta formtAj^ upon particular occa- 
-ftm^ ahai in this liogdoni.; fame: as thef mn ^^Miaded* «• hai t>een alreaify sen- 
(lonQd, cpon Che jj Hen; VIII. En^. tbe legpditj of fuoh poceeding here maj hi 
juiUj queftioned. 



of the firft 
iepe. 



t.fn Bag^, lenM for TeattaaefeM hf nftniitkmi o^nMr^ upon extenta f«r 
Ae Sin0 ddbla. 3anb. 10 j« But fee Bunli. 71. where fuch writ was refttfed. 

* return 



lit ; 
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return upon that, that they were feized upon the firfl in«^ 
<|ui(itioni othcrwile^ if he returaiufNm botb mquifitiong,, 
that be has feiaed the gomis, 9 wmUiiom esffm^ mig^fc 
iffijLC upoQ. eacb> and he iaa|^ be Ikbb. txx be: cbargf d witb 
both* Buob. 32rj- 

Kmg') debt As to the ftcond parttQulir, Yi& Of the iSibg^.9<pf«^ 

crrd'^Wnds^hc ^^'^^^ ^^ eaccutions* M the King's debt be prior tmr 

lands of tht rocord^ it bifida the land o£ the debtor into wbefe buds 

GHb!^Ezc. 19. ^<^^v^f i( c<^x^^ ^ becnufe it is ia tbc^ natura of a^ haadaM 

charge 00 the land itfel^ and therefose muft fubjie£l every 

body that claims nn^fer tti. But if the* land were aliened in 

the whole, or in paft^ aa by grahling a jointure, belbie 

the debt contra^ed> fiioh alienee ekkM prion to tfair 

charge, and therefore iax^otfobjeOed tcr it. 

Bat if the fob- Rut if the fubjedl's debt be by ^iidgnicntorireoogiiinipaoi 
Sd'^be' ru ^^^ P'^^^ ^ ^^ Kling'S; debt, and the King entoftd'^the 
0r,tbe King's lands fiifl, the fubjed (hall not by any after eoDtent take 

JrSS" n! '^^ ^^' ^^ ^^^ ^^^^ - ^^ ^^ ^^^ juc^ent beextendedv 

kfs it be after and pofleffion delivered to Hm by a DStrMte^ he ifaall hold 

j2^^^ it difchafgcd from the King-s- debt. But if thto, KingV 

extent come before the pc^ffion by ^hrate^ the Kiag'a 

extent (hall be- preferred, and the fabje^ wait till thtr 

King-s debt be Satisfied 

ThereafoB of The rcaibn of the difl^ieace iv beeauie the Kio^^s xbbt 
jc^differcncc. j^ jj^ ^^^ nature of a feudal charge, which^ if it come oa 
the l^ods before the, propieity^ of them ia altered^ loiaes 
thtvk a* it might hane dotte foi ihe^ortgtaal ftrvictsat fkaOt 
impoftd ; but if there had been a lawftkl aKeaatlon bcftrt} 
fuch debt, there it is not the feud 06 the tenant, and 
therefore fuch charge cannot ai^€t it',^ titerefore^tf there 
was, a precedent judgnaent or rcco^qliance and a ISterate 

purfuant 
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parfuant, before the King's extent comes down, there it 
tJannot charge the kndfi , for . the property is completely: 
altered by the extent of the fubjed, which relates to the 
time that the judgment was firft given, or reoogniianca 
ikcknowledged, and is only an execotbit of it ^ but if the 
King's extent had come before the lihjerate^ he had charged 
the land whilft it was In the h«nd of his debtor, and then 
liis charge would be fati^ffied, «s if it had been in the firft 
feudal donation. And the lien upon latids by the fubjeS's 
debt came in ferf the flat, of We^. i. for before that the 
jtkdgnifent did not bind the knd ; but the King's debt bound 
t^ land before thdtftansite, and the flattfte does not touch 
the prerogative ; acid tbelefow the King has a power to 
iev^ updri the li»nds, wfcwithlbmdihg dm prtcedif^ lien 
by jodgmenV *, and therelGctfe may fefa^ lands thait are 
Iknmd by a preceding judgneat, Vl^iilft the laads Are in 
^ilody of tile law oa the eUgU^ and before the pofTef^ 
Hm id aauaNf delivered t^tbe tfreditor, ts a fatisfadioa 
ftHT bis debt/ 

If A obtain judgment againfl B, and B afterward enfeoflT tn what cafe 
C of his land, and then A affigns his judgment to the King, l^^cS tu?f 
tnithis Qa& d» King flnll. extend b«it k moiety off the lamds m^vn 
ifttbeliandsofa But if A bad afligrted the judgment to ^"^•^^'♦^ 
the King, befiscc B had cnfeefied C» the whole lands had 
beeii lia&le; for the King by his prerogative could extend 
aU the landa of the. debtor ^"i hid debt % but the fdoiSmeat 
being macte- to C, befwe- the affignnent of the judgqaent to 
therKiiig, theymrere- the. lands of C befoi^ B became in^ 
debtod ta the Kiag^ aaid therefiam the prerc^ive: of thief 
King, which makes it a fendal ehapge,. never a0e£)ed 
thofe lands, but they are fubjcd to the fame lien only to 
which they were when it was only a debt due to A. 
J Leon. 239. 4 Leon. la 

A executed 
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Where tlie 
King's debt 
ftail not be 
#rci(itrfd. 



A executed a bond to B^ and C tftcffWsrds obtained tw» 
yoidgmcntB o£ the fiimc term* agatnft A^ aod B^aifigned bis^ 
debt to the King; C took out ivnyeUgits upon his judgr 
ments, and. extended both moietiea ofA's lands; and then, 
procefs liTued out of the Bxcbcquar for (he debt afligoed ta 
the King ^ and the qneftioa vm$ whether the Ktng^s debjb 
:Qiould be preferred in this cmfe^ aiui it wasdeteraiiwd that 
k (hould not ByC the reafims^ttponr which, the dettormii*^ 
nation was founded don't appear clearly from the reportov 
One reafoa alfigoed is, thai the King's debt fliall be pre^ 
ferred when it if in equal degpree, otherwife not. But 
this if a difiindion that doea not firein to bold univerfaU|r. 
Another i eaibn which (eenu a better one i*^ that the tvb^ 
jed's title was prior to the King's, and executed. Bnt it 
was likewi£b ikid that the. 33 Hen. VIII. c. 3^. which, 
enads ^^ that the King's fuit ihall be preferred before any( 
perfon's, and that he (hall have execution before aa|i 
perfon ; fo that his fuit be commenced before the othea 
perfon's," abridged the prerogatiye in this reiped. Hard.. 
23, &ff.. 



The]6igV As to the King's execution oFgdods^ it relates to the 
W^goodf **"^^ of awarding thereof, which is the te/le of the writ, 
i^okibc te/it. at it was in the cafe of a common- perfon bdbne theftatnte 
of 29 C^r. Ill c. $k Eng. and 7 Will^IIf. c. 1^2. Irifli. For 
though by that ilatute no execution ihall bind the pro* 
perty of goods but froai^ the time ti£ the delivery of th# 
writ to the fberiff. Yet, as this ad does not extend to the 
King, an extent of a later * te/fc fuperiedes an execution* 
of the goods by a former writ; 

* Bttnb. 39, ftdorittf^ per camm, tHst ta exisnt bindt ftf» ibe iefit. t Scrta^e 
fSo S,P. 

And 
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And therefore, where an extent iffued npon a ftatutc Though after 
fiaple at the fuit of a fubjed» and the (herifF feized the thefuitofthe 
cbnuixMr'ft goods, and after the day of the return, but (y,^i^^» *^? 

» /* ^1 1 • /• f.f /wrfl/f being 

before an actual return, and before a literate^ a preroga- givea. 
tite writ iitued againfi the coouibr for a debt due to the 
King, it f^M preferred. I^er 67. b. 2. Ro.ab. i%%. 

But a fale of a chattel, bona fide ^ by the King's debtor Bat not if 
ihail bind the King, fo fcbat his extent (hall not reach it in pjf"^ ^'"^ 
the hands of the alienee. 8 Co. 1 7 1. 

A fitri fitcfMy tefled 3d April, iflued againft a perfon, by An extent 
Tirtiieof whiqhtTielhcrifflcrvi^thc goods, &c. but be- Jlidif^^^ 
fore a fale, or thd teturn erf ihe .writ, an extent carae to upont/rrr 
the flieriff at the fuit of the Crown to levy the goods of {^/foid^^ 
the debtor^ beariiMg t(i/h ad May 5 the (herifF returned the 
^ciil aaatter, on the fieri facias^ and likewife upon the 
extent, in vfhich it was faid that the debtor was polTefled 
^ the {obds upon 30th April} Upon application to 
the court of Bxchequer, he was obliged to amend his 
return^ tho' tfaae had been an inquidtion taken ; and in 
this cafe it was taken for granted that tho' the goods were 
levied by virtue of the fieri facias^ three days before the 
tefte of the extent, ytt that was no bar to the Crown. 
But the rtiporter adds a quipre, if they had been fold, 
becaufe then execution had been executed. Bunb. 8. 

An extent having iiTued againft a tenant, the landlord An extent 
diftrain'd fiir rent j the next day the extent was executed^ Saie of a 
and the inqutfitioil found the goojds, then in the? poffeffion landlord's 
of the tenant ^ it was moved that the landlord might have 'J^^^^^^Anl 
the benefit of the ftat. of 8 Aiin. for his rent, notwith- Eng. 

Rr ftanding 
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Aanding this extent ^ but it was denied by the courts 
Bunb, 269. 

~. ' ' ' ' %• 

Goods dif. Upon a demurrer by the Attorney general to a plea to» 

Mt^Md^Me ^^ inquifition upon an extent, the queiiion was, whether 

to the King's the goods in the inquifition were legally feized into the 

w?frofg"S)^i King's hands, having been two days before diftrain'd fos 

fawned. rent, but not fold. And it was determined by the court 

of Exchequer that they were, for that by the diftrefs.tbey 

are in the cuftody of the law, and the property of thepji 

is not altered 5 and till an alteration of the property they 

are liable to an extent at the fuit of the Crown. But it 

was admitted that it would be otherwife of goods pawn'd 

before the Ujie of the extent, becaufe the pawning, is aa 

alteration of the property. 2 Vefey a88v. 

Extent being So whcrca man being indebted to theKing by bond^ 

hmcdlfkn^ an extent iffucd againft him, and an inquifition foundbinn 

ftn aflignment pofTeiled of goods^; a third perfon pleaded that a commiA 

fion^rrof fion of bankruptcy had iffued againft him, that tha goods 

bankruptcy were fcized by virtue of a warrant from thecommiilloDers, 

fcrrcd.^ ^'^* a^^d that the commilfioners had affigned- to the a^ffignees, 

on the day of the tefie of the extent ^ on demurrer, 

judgment was given for the King ; becaufe the extent and 

aflignment being on the fame day the extent is to be pre-^ 

^^ ^ ^ ferred. Trem. P. C. 637* 2 Show. 481. Bunb, 33,^ 

Toe goods of 
a colleftor of 

Sd^b^^hc ^^^ colledor of the land tax being indebted to the 

commifTioners commifiioners of the land tax, and having become a bank«^ 

Kin'^' ^'dcbf^ ^^P'* ^^^^ ^y Virtue of a power given them by a<9t of par- 

in preference liament iffucd their warrant, by which hisgooda were 

fiances u^ndet ^^*^^» ^"^ ^^ afligutoent was in three days, afterwards, 

a commiffibn made of his efie^s by the commifltoners ^ and on an a£lion 

iifu^"\Xft ^ *^^^^^ brought by the alfignees, it was held by lord 
bim. Hardwickc 
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Hardwickc and the court of King's-bcnch, that the col- 
ledor was to be confidered as the King's fervaht, and 
indebted to him, it being the King's money that he 
colle£led, and the allowance to him being made by the 
King; and that tho' the warrant was not to be confidered 
as equal to an extent, Co as to bind the goods from the dat-e, 
yet that until an afUgnment the property was in the bank- 
rupt, and the crowns hands were upon the goods, and 
created a lien before the alignment ; and that the Crown 
was not bound by the atSts relating to bankruptcy, not 
being named ^ and that upon this feizure all the right 
which the aflignees had was to redeem the goods upon 
payment of the money, they being a pledge in the hands 
of the commiifioners for that purpofe. a Strange 978. 

* A deputy poft-mafter became indebted to the Crown, Affigncei of 
and an extent iffued acainft him; he afterwards became ^^^^^p^^y^ 

41 J1/1* 11 '/y "*^^ relieved 

a bankrupt, and the amgnees under the commimon agaioftanex* 
6btamed an order, that on payment of what was due upon !l^"^n "^a^dAt 
his bond, the extent fhould be difcharged : upon motion to due to the 
difcharge.the order, it appeared by affidavit that the faXSp^V"^ 
bankrupt had promifed alfo to difcharge a debt due from father, which 
his fether (who was alfo deputy poft-mafter and was fince mifcd^ir^j. 
dead) to the Crown, and for which a diem claujit extremum 
had iffued, and therefore it was held by the court that 
the aiiignees who ftood in his place ought not to have 
the benefit of this order, unlefs they would pay both debts 
purfuant to his promife. Bunb. 337. 

It has been already obferved that if the King's debtor Of tic pre- 
died, his debt was to be preferred in payment: But this KinjrdeL*^ 
muft be underftood, where the King's debt is on record 5 by executors. 
and therefore the King muft be firft fatisfied debts by 
judgments, ftatutes, recognizances, fines or amerciaments, 

Rr a in 



Digitized by 



Google 



3o8 Or THE B X C H E Q,U E R and 

V 

in his courts of record i and it would be a devafiavk in 
the executor to pay other debts before them. But debts 
due to the Kingf not of record, feem not necefTary to be 
fatisfied before debts due to other perfons, where there is 
no notice given of the King's debt ;. as where money is 
due to the King for wood, tin, eftrays, 6*f, or for 
amerciaments in a c^urt baron or other court not of record* 
Comyn 438. 

TfccKing As to the third particular, viz. of the King's preroga- 

r^gniwnt of *^v^ with regard to the debtors of his debtors, it is to be 

S-^H^K^"^ ^o obferved that the King, by an ancient prerogative, could 

Giib. Ezc. t^k^ ^rom his debtors an affignipent of any of their debts -^ 

^^7* which was not allowed in the ca(e of a common perCon | 

becaufe it would have promoted maintenance ; but it was 

not prtfumed that the King woi^ld matnts^ia an unjuft 

fuit* •. 

.^r extend And by another prerogative, if the King's debtor was 

2d5fhil^debJ enable to fatisfy the Kii^g's debt out of his own d^attcbi 
Madox, 666. the King could betake himfelf to any third perfbn^ who 
was indebted to his debtor> and recover of fuch thir4 
perfon the debt due from him, in order to get fatisfadicft^ 
of the debt due to the Crown ; and upon fuch recovery 
had, fuch third perfon wa6 acquitted againfl the King'9 
debtor, and the King's debtor was acquitted againft tlK; 
King de tanto. 

The King's Likewife, by the^ ancient ufage of the Exchequer, the 

havc^L'd"?''^ King's debtors or accomptadts were wont to have writs 

the Crown to of aid, whcrcby to recover their debts of fuch perfons ai 

y^^J" ^^ were indebted to them, in order to enable them tp anfwer 

Madox 668. the debts they owed to the King. 

And 
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And the King may Hkewifc? have extents againft the King mj 
debtor of the debtor of his debtor, and fo on as far as \rM^qriii' 
debts c?n be found ; bec^ufe the feeond debtor, when his nUum. 
debt is (bized, is a debtor to the King, fince the King can 
feize a chofe in ^Qiim^ and then the King may have an " 
extent to feize the cbojc in a^m due to fuch feeond debtor*^ 
But fee4lnft, 115. 

But no pbligation, recognj^^ance, &c. for performance Bond«forper^ 
qf covenants, thpugh it be forfeited, or for any other JoT'^^tt!'^ 
mj^ttQx than 9 debt due, c^n be aiCgoed to the King by 
his debtor. 4 Inft. 115. 4 Leon. 9. 

Apd it 19 f^id that thefe ^gnments of debts to the Affignmnty 
King 9re not favoured in law, when the King's immediate King^ior*^. 
debtor is able to pay the debt ; for by the afllgnment at the faToured. 
Kiog*i» fttit, the body, lands 9:nd goods of the debtor to 
^he King'6 debtpr are liable to the King *, where^? 9t the 
fubjo^'s fuiti be could have had but his body, or goodst 
er hal# hiff lands* 4 In0. 115. And fee 2 l^eon. 31. 
4 Leon. Sa 

When any debt is foiuid by *f inquifitbu^ and feized Sdn/aaast^ 
into the King's hands, either at the profecution of the JJ^f/^^j^^J^ 
King, or in aid of his debtor, procefs o£ fcire facias is to form of it. 
be awarded againft the party ; vfhich fcire facias fets forth f^^^' ^^ 
the original debt, ajad then fets forth the inquifition taken 
of the debt due to the King's debtor, by vijrtuc of fuch 
extent in aid. 



t Debts are not botrad by the ujlf of the exteot, but by the caption of the 
aquifitioiL Banb. 265* 

Proceedings 
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Proceedings Proceedings of this nature are very ra» here, thougk 

rarcicrc" frequent in the Exchequer in England, where feveral 

rules have been made concerning them, to prevent abufes, 

which would be proper guides to follow here j for which 

fee Gilb. Exc. 173. 

iRulcicon- By thofe rules, lie who affigns a debt is to1:ake an oat-h 

jn Eo^aSf" '^^^ t^^ d^^t affigned is a juft and true debt, and has not 
been formerly put in fuk in any other court; and that it 
is his own proper debt, originally due to him, bonafide^ 
without any truft; and that he hath not received the 
fame nor any part thereof, except (5?r. 

And by another, lie who defires any debt to be found 
hy inquifition in his aid, is to take an oath that he is* 
juftly indebted to A, one of the farmers of the King's cuf- 
toms, and that the fame is a juft and due debt, origindif 
due unto the fald k^honafide^ without any manndr of truft ; 
and that B is juftly indebted to him originally and ht^na 
fide^ without truft ; and that the faid debt hath not been 
put in fuit in any other court ; and that he hath not 
received the fame, and that C is much decayed in his 
eftate, fo that unlefs a fpecdy courfe be ^aken againft the 
faid C the faid debt is in danger of being loft. 

jjJind by another, no further prooefs is to be taken for 

debts in aid, than to inquire and feize the lands, debts^ 

and perfonal eftate of him that is debtor to the Kingfs 

^debtor, or accomptant, unlefs it be by Ipecial order made 

}in open court. 

The 
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The reafon of thofe rules, Lord Chief Baron Gilbert fays, And the rca-^ 
was bccaufe they made a ftate of the procefss for many f^«o^*««»* 
pcffons indebted to the King affigned their own debts to 
the King, in order to get immediate extents againft their 
debtors; and therefore the court took care, that Jhey 
Ihould fwear them to be jtift debts, and likewife that they 
^ihould proceed no farther than an inquiry and fei^&ure, 
and not. to fell goodsi without fpecial order of court. 

By another rule there, no debts without fpecialty fliall OAcrrulcK* 
be ailigned to the King; otherwifa in the- cafe of debts 
in aid.- 

Bjr actother; no debts without fpecralty (hall be found 
by inquifition for debts in aid, unlefs it be by order, upoa 
motion in open court, and except it be for debts due to ' 
the King^s farmers* 

And by another, no immediate procefs of exteiit ig to^ 
be awarded for debts in aid, but in cafes of extremity^ 
and upon oath to be takeui as aforefald^ 

The reafoa of which is, becaufe no debts can appear to And tbem^ 
the court to be due to the King's debtor, without a f<^^of«J»w* 
fpecialty; and the prerogative of the King ihould not be 
abufed, by- the alignment of fimple contradi debts before 
they arc tried ^ but where fuch debts are found to be upon 
extents in aid^ there they are recorded upon the oath of a 
j,ury-, but the court will not let fuch «tept in aid ifluci 
before, they are fatisfied that they, are juft debts, and- 
ncceffary to be got in by Uic King's debtor- 

If 
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Sureties mif If thc principal debtor to tht KingFiil, ^nd hi* Tunetics 
dvrpS^' pay the debt, they fliall havfe the pterogativc prdcefs 
againftprin- agdinft the principal. Cbnjyn35fo, 

But as thelb irhihedtate extents dd not (eem to have 
been pradifed in thofe cafes iii this ktegdoitt, it will be 
fuffici*nt 16 i-eferto Hard. 404. Buhb. 58, 117, 22i, 225, 
300. Comyh 3^8. where (evdral points. are determined 
concerning the ifluing them. 

K!Dg*s debtor A (ktmct of exfeife having taktih ^ut vLn ttttnl itt bid 
SScSt«. ^g^^"^ ^ debtor of his that had failed, by which taCante 
tent io aid the Other creditors of his debtor were defrauded, upon a 

oblif 
fond 



obi^edtore. fciil br^tight ^giinft him in Chaiicery to be rdievfed^ it 
appearing that he had fu^fident eftate of his OWh tb 
fkiisfy the King's debtf he Was decreed to refund, t Vera. 
469. 

But foch But in a later ca^, Where one of thfe Ki&g^ receivers 

"oV^ILamTruL. *^^^ ^^^ ^^ ^***^^ agatnft himfelf, and hfed k fiitaple 
tie in the contrad debt due to himfelf Ibundi and took oot a Jck't 
CfcinccTf. f^ci^^ againft the executor of the fimple contrad debtor; 
ahd the et^cutor brought his bill in Chfencery to be 
relieved^ fuggdfting that the proceedings Were fraudulent, 
and on pftrpcfe to gain a preference of "ci^edkors m a 
fuperiot degree^ and that the receiver was able to pay thfe 
King's debt hifnfelf-, .the receiver pleaded the proceed- 
ings in tht Ekcbequer in bar tb the i'elicf prayed, but 
confeffed that he waS able to pay the King's ^ebt «t the 
time of the extent j and the court allowed the plea. 
Prec. Cha. 47, 

So 



Digitized by 



Google 



R E V E N U E OP I R B L A N D. 313 

So where an extent in aid was taken out by a farmer 
of the hearth-money, againft his own debtor, againft whom 
a commiilion of bankruptcy had before iiTued, but before 
the aifignment of his effects j and the aflignees brought 
their bill in Chancery to be relieved againft the extents; 
the bill was difmiffed, for that the court of Chancery had 
no jurifdidion in thefe cafes ; and that any irregularities 
in tdic extents wore properly examinable in the court of 
Exchequer, from whence they iiTued. Free. Cha, 153* 
2 Vcm. 4a6t 



Vol.1. Sf CHAR 
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CHAP- XXVIL 



Op the several remedies for miftRBCOVB&ir 
OP THE KING'S RENTSl 

THE remedies for the recovery of the King^s rents 
are either L by diftrefs^ U- by feizure^ or UL bjr 
information* 

The King And firfi, as to the remedy by diftrefs ; if the King has 

for^Ws rent? * ^^^' fcrvice, rent charge, or rent feck, arifing out of 
OD any itnds lands, he may diilrain for it in all the other lands of his 
«f hutcBaoc. t^jj^j^t^. ^f whomfoevcr they be holdcn. 4 Inft. 119. 
2 In A. 132. 

Wbiift in the But this is to be underftood, where the lands fo diC- 
trained are in the actual poiTeillon of the King's tenant^ 
and not in the poffcffion of his tenant for life, or years^ 
or at will, ibid. 



fleifioii of 
if tenant* 



Tho* the r€nt And the King may refcrve a rent out of a franchife or 

frawhife^i* ^^"^"^ incorporeal, as well as out of lands, and may 

I Will. 307- ' diftrain on any other lands of the tenant for it. 

may diftlf m ^^^ ^^^ ^^'^ ^^ *^^ King by rent, and arrears incur^ 

the goods of and the tenant make leafe to another, the King may 

na*nt'offihc' diftrain the goods of the under-tenant for the'arrears, 

land. in any pj^cc off the land holden. 

1 R0.ab.67o. ^ '^ ^ 

2 R. ab. 159. By 
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^ By the ftat. of 52 Hen* III. c. 15. Eng. it is declared 
that it fliall be lawful to no roan to take diftrefs out of 
his fee, or in the high- way, nor in the common ftrcet, 
but only to the King or his officers, having fpecial autho- 
rity to do fo* 

And by tlic flat, of 28 Ed. I. c. it. Eng. ft is further Dlftrcftfor 
^provided, that all diftrcffcs which arc to be taken for the JcbSwhc 
King's debt (hall not be made by beads of the plough, made by 
fo long as a man may find other 5 and that too great dif- Jf*Jghf„^^^^^ 
trcfs (hall not be taken for his debts, nor driven too far; too great dff- 
and that if the debtor can find furety, until a day before ^'^^ ^*"- 
the day limited to the Iheriff, the diftrefs (hall be releafed 
in the mean time. 

It is obferved by Mr. Harrington in his obfervations Great abofcs 
upon the ftatutc dejcaccario, that at this time the (herifFs S3s"^ho 
generally farmed the King's revenue, and confequently farmed* the 
^cre guilty of thofc enormities and exadions which the '^^^"''^* 
farmers of the publick revenue have in all countries been 
juftly charged with. 

Replevin does not lie againft the King, nor where the Replevin lies 
King is party, nor where the taking is in right of the "hcKlng.^ 
King, and yet it is lawful in fuch cafe for the (hcr'iff prima 
facie to grant replevin, but when it is (hewn that the King 
is party, or that the taking is in right of the King, there 
the (heriff (hall ceafe. Br. repl. p. 33. 

And Lord Chief Baron Gilbert afligns this reafon ; for Ther>afo« 
that the diftrefs for the King's debt is in the nature of i ^^7- 
levari^ which is a writ of execution j and that confequently 

S f 3 no 
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no replevin lies againft the King, any more than it does for 
goods taken in execQtion at the fuit of common perfoQs. 

Attachment And in the cafe of a conftabic, who being fined by the 

Td'^galnliThe commiffioners of the land tax, and diftraincd, afterwards 

party fore- replevied, it was held by the court of Exchequer in 

picvying. England, that if there be a diftrefs for any duty to the 

CrowD, the perfon diftrained cannot replevy; and that if 

he does, an attachment fhall be granted againfl him for 

the contempt. Bunb. 14. 

Or againft th« And in the cafe of the King againft fir Thomas Dcnay 
^'^- in this court, 28 May 1756, a diftrefs being taken for an 

arrear of quit rent, alleged to be due to the Qrown, by 
virtue of a warrant from the colledor of the diftridl, was 
replevied by the (heriff of the county, whereupon an at- 
tachment was awarded againft. the iherifFj although it 
was infiftcd that no rent was due at the time of the 
diftrefs^ 

And in the cafe of the King againft the fherifTof the 
county of Rofcommon, &c. Eaftcr term 1757, on a like 
application, an attachment was awarded, unlefs caufe^ 
but no further proceedings were bad, the fhcriff having 
made a proper fubmiffion* 

The proper But if the party, whofe goods are diftrained for the 

[^e^lay b ^^"g s debt, have any matter of relief to fhow, the 

fuch cafe. ufual method is to depofite the fum for which the diftrefs 

• is taken, and then to apply to the court by counfel, on 

affidavits of the fa(Sis \ and if it appears to the court that 

the diftrefs was taken improperly or unjuftly, they will 

relieve the party, by ordering the fheriff or other officer 

of the Crown, by whom the diftrefs was taken, to return 

the 
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the money, or by attaching him, actording to the circum- 
ftanccs of the cafe. See the cafe of the King againft 
Lord Ikerrin Trin. 1746. 

Secondly, as to the remedy by writ of fcizure; hereto- Writs of fci^ 
fore where lands, out of which a rent was payable to the ^"^^• 
Crown, were returned as wafte, the Crown was under 
great difficulty in the recovery of the rent ; which being 
rcprefented to government, on the 21ft of February 1661, 
the following order was made, viz* 

Whereas feveral lands in Ireland, liable to pay his Rule of tr 
Majefty's new quit rents, are by the commiffioners ap- ^^Jl- '^*».*» 
pointed for ajflTeffing the faid lands returned wafte, to the where lands '^ 
leffening that branch of his Majefty's revenue; which J^^^^"^"^ 
feeing made known to the lords juflices and council, their 
lordihips by their order of the 'f 2Z February inft. did re- 
quire and dired the Lord Chief Baron and the reft of the 
Barons of thk court, to caufe all fuch lands to be feized 
into his Majefty's hands, and difpofed offer his advantage 
And benefit, until the quit rent with the arrears thereof 
be difcharged, as by the faid order remaining of record in 
the Lord TreafurerV remembrancer-s office of this court 
appeareth; in purfuance whereof it is ordered by the 
court, that the faid remembrancer do forthwith iffue * 
feizures to the fherifFs of the refpedive counties of this 

kingdom^ 

f So in the original, but the date mud be a mldalce. 

* It does^not feem very clear, in what light tbefe feizures are to be coniidered^ 
or apoa what legal authority they are founded ; for an order of government folely 
cannot be deemed fucb. If they are to be coniidered as a prerogative procefs, in 
the nature of an immediate extent or levari, for the levying the debt due to the 
Crown, they feem not warranted by the laws of this kingdom ; fuch procefs being, 
a9 has been fhown in the lad chapter, grounded on the fisit. of 33 Hen. 8. 39. Eng. 
and even in England, it feems to be held that a levari ought not to ilTue for a fee 

farm 
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kingdom wherein fuch lands do lie^ to feize the fame into 
his Majefty's hands, returnable the next Eafter term ; and 
in order thereunto his Majefty's Auditor general is to rec- 
tum to the faid remembrancer a full and perfect lift of the 
lands fo returned wafte, to the end that his Majefty'a re* 
venue may the Ipecdier be * performed* 

And the confian^t ufage hath been fince, if a fufficient 
diftrefs be not to be had> upon a proper affidavit of the 
fad, and upon a conjiat from the Auditor geheral of the 
charge upon the lands, and the arrear due, and upon 
counfers motion thereon, for the Court to award a writ of 
, feizure, without zfcire facias^ direded to the fhtxiS^ to 

feize the lands. 

SciEurc of So likewife if the arrear be out of the rent of a reSory, 

wcorporcal tithcs, fair, ferry, fifliery, or other incorporeal thing, of 
which there can be no diftrefs, upon fuch conftat and 
motion the court will grant a writ of feizure. 

ConjiatoUht And thc cwji at is deemed a fufficient finding of the 
in°offi«c*"^' King's title upon record to fupply the want of an office, 

which in fuch cafes has been held necciTary to entitle the 

King- 

Semurcwhcrc It has been doubted whether upon a refcue of a diftreft 

fifcS* taken for the King s rent the court could grant a writ of 

feizure } but in Trin. term, 18 July, 1750, in the cafe of 

Isum rent ; but that a diftrefs it the proper remed/. Bunb. 348. If Aey are coafidered 
^ AS a re-entry by the Crown, for a breach of condition, in non-pajmest of the rent, ft 

may be qaeftioned whether there (hould not be a previous inqntfitton finding the rent 
to be due. See 2 Inft. 2o5. Cr. £L 220^ 85 5* Cr« Car. lOQ. Poph. 53. 5 Co. 
56. b. 2. Ro. ab. 184, 215. 

" * So ift file original. 

the . 
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tfec King againft the lands of Clonbegy it was determined 
that in fuch cafe a writ of feixure is a proper remedy to 
recover the arrear ; for that where the diftrefs is refcucd 
the lands are ^n efied as wafte ; and it was likewife held 
that it is not neceffary in fuch cafe to give notice to the 
tenants before the iffuing the writ ; for that the diflref^ 
and refcue are a fufficient notice that the rent was due ; ' 
and that if a conditional order were made, the punctuality 
and nicety required in ferving it, and the opportunity 
given thereby to the parties to contefi the fervice and the 
charge, would put the Crown to more expenfe than the 
Talue of the arrear j fo that the King would lofe by reco^ 
Tering his rents^ 

And the court will alfo in fuch cafe grant attachments And attach 
igainft the pcrfons committing the refcue ; as was done '^'*^* 
3d Feb, 1756, in the cafe of the King againft the lands of 
Bonane in the county of Sligo. 

The affidavit of the diftrefs and refcue is generally Uponaffid». 
made by the coUedor's driver, who is to fwear that he J'^.<>f^*»« 
was authorized and empowered by the colledlor to diftrain 
the land ; and this affidavit is to be filed in the fecond 
remembrancer's officer 

Formerly it waa ufual for the colledors of diftrids, by Ruleor4Dee: 
order from the commilfioncrs of the revenue only, and ftJa*in|ngVhe 
without a writ of fciaure, or any writ or proccTs from the commiinon^ 
€Ourt, to.fci«c rectories, tithes, (Sc. for arrears of Crown hlln^Vc^ 
rcnU and to fet them to tenants. But by a rule made ia 
this court, 4 Dec. 171 1, it was declared that fuch pradlice- 
was contrary to law, and the ancient and conftant ufage 
and courfe of the Exchequer : for that when any redlory, 
vicarage, or lands, are in arrear to the Crown, the commif- 

ikxner» 
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fioners cannot feizc them, but muil apply to the court of 
Exchequer in the ufual manner, who thereon iffue their 
feizure, direded to the fherifF of the county where the 
lands lie ; on return of which the court grants a cuftodiam 
thereof to fomc perfon in truft for the Crown until the 
arrear be paid. And the court declared that the commif- 
fioners ought for the future to proceed on all fuch occa* 
iions according to the ancient ufage of the Exchequen 

Attachment In fomc fpccial cafcs the court have dire^ed the attach- 
Ind^JrUof^' ment to iffue to the ftieriff ; as was done in two cafes 
tffiftanceio 2iNoy. 1688. And they will upon fpccial application 
futa^nt!''*^' order a writ of affiftance to iffue to aid the purfuivant. 



Proceedings 
on the feizur-e 
hj inquifition, 
jcuftodiatn^ 
jind injuaC" 
lion. 



Upon the writ of ici^ure^ as upon a levari facias^ the 
fheriff is to call a jury, and hold an inquiry, in order to. 
find the lands, &c. and their value ; which finding he is to 
return into this court, and alfo that he has feize^ the lands^ 
6'^. into his hands for his Majefty^s ufej upon which 
return and finding a cufttydiam is to be made out» and an 
injundion iffued^ as is mentioned in the laft chapter. 

Whether the And it is faid that on this injundlion the fiieriff may 
Tffcmon remove and turn out every tenant on the lands, although 
may be re- they fiiould havc legal interefts fubfifiing prior to the 
k^JiSioL'*^ feizure; for that the King's fdzure is in this cafe in the 
nature of a re-entry for the non-payment of the rent ; and 
that the King comes in then by title paramount to all 
leafes made by his tenant* However this power is rarely 
put in execution, and only in defperate cafes ; the ufuai 
method being to get an order for the tenants to pay their 
rents or fet out their tithes as the cafe is* 

And 
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And When the cnfllodee of the Crown is p«t iato p&f- Cuftodcemay 
feffion of the lands, Gfc. he may fet them to tenants during JUoit'fo?' 
hh mtereft thcfein, without an^ order or further power thw order, 
from the court whatfoever; and the nfual method is by 
publiak canty after publick notice given^ from year to 
yean But if they be fet at an under yaluc, or there be 
any improper methods ufed in fctting them, the court 
upon proper application will relieve the party injured. 

Thirdly, the King may have remedy by information in Of Ac rc- 
debt, in the name of his Attorney general, againft the TonL&nh 
grantee or alienee of tbe land^ or againft his heir, or ^*t. 
againft an incumbent of a re£lory, &c. for rent accrued 
during their time j as he may likewife %ainft the Exe- 
cutor, &c. of the grantee, for arrears due in the time of . 
the teftator ; or againft the heir, if the Executor, Sfr. has 
not aftets fufficient ; and upon judgment obtained in fuch 
information, the Crown may have^a len)ari. 

Or an Englifb information may be brought in the equity Or Engiiih 
fide of the Exchequer, againft the heir, executor, or ad- ^^^' 
miniftrator of the grantee or alienee, for rent incurred in 
the time of the ancefior^ which is the more eligible 
method, becaufe the Crown may thereby have a difcovery 
of affets*. 



* Mr. H(yirard iHkviiig, in tbe txetdfe of tbetkity tf Us ofEct, bad firequeat 
0CCftfion»^ to ttk^ tbe opinioos of tiM moft emiacne eovacil* as weU in Eagiaad at 
this kingdom, Witb regard to t^ F^OfW aietliixls of proceading for the racofcry of 
tbe King's rents, ttoder dtCareni chetmUlaQGesy and ^feopinbos having received 
tbe fanfiion horn time to time of judicial determinations by tbis court, be appre- 
hends it ma/ not bt uftlffs 90 iufisrt here an abfkiail of tbom. 

Vol.1. Tl And 
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^ad it was holden, that the cattle, &r« on the llands out of which the rent it 
due* in the hands of the heir of the grantee, may be diftrained for rent due, as well 
in the time of his anceftor as in his own time ; and that the cattle, &r. on other 
lands of the heir in his poiTeflion may be diftrained for rent incurred in hir own time. 
And chat the fame holds as to the alienee and hb heir. 

That where a diftrefs i^ to be taken on other lands of the King's tenant, thin 
thofe which are charged with the rent by the grant, and in another diftrid, in fttch 
cafe, as the colledlors are confined to their feveral diftridb, fo that the colledtor of 
that where the lands charged lie cannot diftram tfae ottier lands, nor the collector 
of that where the latter lie cannot diftrain for rent not gi^en in charge to him, it ts 
proper chat the commilHoners of the revenue do give a fpecial authority for the 
purpofe to the collector of the diftrid where the diftrefs is to be made. 

That where the King grants a redory or tithes to a bt(hop and his fucceflbi:s, m 
Cruft ibr the incumbents having cure of foals in his diocefe^ the King may di^aTn 
the cattle of the incumbent in •ny lands in his adual polTcflion (though no part of 
the glebe land, or ^ny land belonging to the redory) for any rent which became due 
during bis incumbency, but not for any arrcar which accrued in the tuse of his pre- 
deceffor ; but that the glebe lands may bediftrained for the arrears due in the time 
of his predeceiTor. 

That where a grant is made by tie Crown of impropriate or appropriate tithes, 
under the aft of fettlement, to a biihop and his fucceflbr^t^to the ufe of the incum- 
bent and his fucceflbrs, *' the bifhop, i*fc. to permit the incumbents to take the 
tithes, &r che incumbents, l^c. from time to time indemnifying the bifhops," by 
which words it ihould feem to be the intention, of the grant, that the bifliop Aould 
be liable, yet as the a£t of fettlement (ante 207) ve(b the tithes in the incumbents, 
and the rents are referved from and payable by the incumbents, who ibould there- 
fore be confidered in con(lru6tion of law as having thofe tithes, and as falling under 
the defcription of the le*uari, which mentions fuch lands, ^c. as the debtor had, 
iic. (Godb. 294}, and as there is a clear remedy againft the incumbent, no attempt 
Ihould be made to recover the rent from the bifhop. 

In the year 1762 feveral large arrears of 'Crown rent for fifty years and upwards 
having grown due out of feveral rectories and tithes, and efpecially in the county of 
Dublin, of which there did not appear any grants from the Crown, nor any evidence 
' of the title of the Crown thereto, except the ancient rent*roll$, .and the ad of 
fettlement, by which all forfeited redories and tithes are vefted in the incumbents 
having cure of fouls 1 in this cafe it was agreed by thofe opinions : 

I. That if the redory appeared to be impropriate or appropriate fuch rent-rolls 
will be good evidence of the Crown rent anciently referved. 

2. That 



Digitized by 



Google 



REVENUE OF IRELAND. 323 



2. Thtt thefe reaNrolls, confidertog the length of time (ince anj rent was paid to 
the Crown, would not be fu^cient evidence in themfelves to fupport the title of the 
Crown, efpecially as there axe other circumftances the proof of which, or fome of 
them, might be expected, as that the redtory was impropriate before 1641, that it 
was feized and fequeftered daring the time of that rebellion, the attainder of the 
proprietor, ^c. /t - n - 



END OF THE FIRST VOLUME. 
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